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Implications of the Revocation of the “Tulloch Rule’

Marie Genovese

(ABSTRACT)

The regulation of wetlands by the federd government has evolved in a peculiar manner. Today,
the United States Army Corps of Engineers (Corps) and the Environmenta Protection Agency
(EPA) regulate wetlands through the 404 permitting process in the Clean Water Act. A section
404 permit is required for those activities resulting in the discharge of dredge and fill materid. In
1986, in an effort to determine which activities were regulated under the Clean Water Act the
Corps and the EPA changed the regulations excluding activities that only resulted in “de minimus
incidental soil movement”.

In an attempt to settle a dispute over regulated activities, the federal government adopted the
“Tulloch Rule” effective on August 25, 1993. The Tulloch Rule required a section 404 permit
for activities resulting in “incidentd falback”. The Tulloch rule was invdidated on June 19,
1998 by the United States Court of Apped s for the Digtrict of Columbia.

Theinvdidation of the Tulloch Rule caused different results across the United States. Those
dates with strong state wetlands regulation felt little or no impact. Those states thet relied on
federa regulation of wetlands saw rapid destruction of wetlands. The latter states reacted in
different ways to the revocation of the Tulloch Rule. Stakeholder reections to the revocation of
the Tulloch Rule have aso been varied.

Regulation of wetlands should come at the state leve to offset thisloophole in the Clean Water
Act. The revocation of the Tulloch Rule has shown the impacts a reactive approach can have
on wetlands protection. States should learn from this experience and begin to implement
proactive planning approaches in order to protect their natural resources in the future.
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Section 1: Introduction
In the past, many people believed that wetlands had undesirable qudities, and no efforts

were made to protect them for future generations. In 1900, the United States Supreme Court
characterized wetlands as“ ... .the cause of mdaria and mdignant fevers’ and opined that “...the
police power is never more legitimately exercised than in removing such nuisances’. (177 U.S.
621, 636, 20 S.Ct. 797, 803, 44 L.Ed. 914, 1900).

Asindividuas became more aware of the importance of natura resources, the
importance of wetlands aso became apparent. Individuas became conscious of the important
and desirable qualities wetlands did indeed have, such as controlling floods, reducing soil
erosion, trgpping sediment, filtering water, and accommodating fish and wildlife habitat (69
N.D.L.Rev.873, 1994). Asthe view towards wetland qualities has changed, the approaches
toward wetland regulation have adso evolved.

The federa government enacted the Rivers and Harbors Act (RHA) and the Federa
Water Pollution Control Act (FWPCA), later renamed the Clean Water Act (CWA) to regulate
watersin relation to commerce. These statutes were established to redtrict those activities that
obstruct or ater navigable waters with relation to commerce. The jurisdiction of these
regulations origindly pertained only to navigable waters.

Wetlands are regulated under the RHA and the Clean Water Act (CWA) today. The
U.S. Army Corps of Engineers (Corps) and the Environmenta Protection Agency (EPA) have
expanded the definition of regulated waters from navigable waters to “waters of the United
States,” which includes wetlands. As the jurisdiction has expanded with these regulations, so
have the ectivities that are regulated. One of the changes in regulated activities was the
enactment of the Tulloch Rule. The Tulloch Rule relates to the regulation of incidental fallback®
involved in the ditching and draining of wetlands. This paper discusses federd wetland
regulations, the background of the Tulloch Rule, the adoption of the Tulloch Rule, and the
subsequent revocation of the Tulloch Rule. Additiondly, this paper describes state wetland
regulations and the impact the revocation of the Tulloch Rule has had on various ates.

! “Incidental fallback” occurs when the excavated material returns to almost the exact same spot as where it
was removed.



Examples of Massachusetts, Maryland, Pennsylvania, North Carolinaand Virginiawetland
regulations will be presented. Findly, this pgper examines the various positions and interestsin
relation to the revocation of the Tulloch Rule. The purpose of this paper isto examine the
impacts and implications the revocation of the Tulloch Rule has had on wetlands and what can
be done to offset these impactsin the future.

Section 2: The History of Federal Wetlands Regulations

Federd regulation of waterways and wetlands has changed over time. The history of
federd regulation of wetlands, outlined in Table 2.1, is closely tied to interstate commerce and
the operation of navigable waterways. The regulation of wetlands can be traced to the RHA of
1899 (33 U.S.C. § 403 et. seq.) and then later to the FWPCA (33 U.S.C. § 1251 et. seq.).

Early regulatory interests were focused on the ability to navigate through nationa
waterways, which was critical to agrowing industria economy in the United States. Under the
RHA, any activity that obstructed or atered navigable waterways — because they might interrupt
the transport of goods and services — required a permit from the Corps. The RHA focused on
the “use and development of national waterways’ (69 N.D.L. Rev. 873, 1994). As concern for
the protection of natural resources began to grow in the mid-twentieth century the RHA was
changed to protect “U.S. waterways against pollution” (69 N.D.L. Rev. 873, 1994). At this
time the many qudities that wetlands provide was recognized. Even o, the RHA did not
protect many wetlands, since they were not typicaly part of the system of navigable waterways.

In an effort to further increase federd pollution control regulation the FVPCA of 1948
was enacted (69 N.D.L. Rev. 873, 1994). The FWPCA was established to “...restore and
mantain the chemicd, physical, and biologica integrity of the nation’swaters’ (69 N.D.L. Rev.
873, 1994). Smilar to the RHA, the FWPCA only covered navigable waters. In1972inan
effort to amend this Act, both the House and the Senate
agreed that navigable waters had been defined too narrowly in the past. Navigable waters were
redefined as “the waters of the United States, including the territorial seas’ (69 N.D.L. Rev.
873, 1994). Thisbroader definition of navigable waters was an increased effort to decrease



pollution and now included many wetlands. Waters that were adjacent to navigable waters that
did not meet the definition of navigable watersin the past could increase the pollutantsin
navigable watersif they were not regulated. Natural Resources Defense Council, Inc. v.
Callaway (524 F.2d 79; 1975 U.S. App.) further expanded the regulatory definition of
juridictiond waters. The broadening of this definition alowed for more wetlands to be
regulated under this Act. The FWPCA was renamed the CWA (33 U.S.C § 1251 et. seg.) and
regulates most wetlandstoday. Under the CWA, the Corps was given the responsibility of
wetland regulation with oversght from the EPA.

Severd criteria have to be established to determine if the Corps has the authority to
regulate a specific area. In the case of wetlands protection, the area must first be designated as
awetland. The Corps and EPA have established specific qudities that an areamust possess to
be considered awetland. Asdefined by the Corps, awetland consists of “...areas inundated
or saturated by surface or ground water at a frequency and duration sufficient to support, and
that under normd circumstances do support, a prevalence of vegetation typicaly adapted for life
in saturated soil conditions’ (33 CFR 328.3, 1999). Secondly, if the areaiis determined to be a
wetland, it must be determined to be a*jurisdictiona wetland.” If the arealisa“jurisdictiona
wetland,” the Corps regulates any activity that discharges “dredge or fill materid” into the
wetland and, more generdly, the “waters of the United States” The definition of ajurisdictiond
wetland has continued to change over time. A jurisdictiona wetland is a wetland that the Corps
and the EPA have the authority to regulate. A section 404 permit is required to discharge
dredge or fill materid into the waters of the United States. Section 404 regulations are provided
in Appendix A.

In order to determine if apermit should be issued, the Corps conducts atest, which
weighs the public, and the gpplicant’s need for the proposed activity. The Corps aso ascertains
the activity’ s podtive and negetive impacts and whether or not a better dternative is avallable to
the applicant.

Higoricaly, the EPA and the Corps have disagreed on which activities condtitute the
discharge of dredge or fill materids requiring a section 404 permit. The agencies have differed
on whether a section 404 permit is required for activities removing soil and dredge materia from



awetland and moving it to upland areasin order to drain the wetland. Despite this
disagreement, the agencies do agreethat “....it is [not] possible to conduct mechanized
landclearing, ditching, channelization, or other excavation activitiesin weaters of the United States
without a least some incidental discharge of dredged materid” (57 FR 26894, 1992). Further,
the agencies agree that it is not possble to completely remove dl excavated materid to uplands.
The agencies dso agree that the act of “ sidecagting” (the deposition of excavated materid from
wetland drainage ditches to an area next to the ditch in order to drain awetland) is regulatable
under the CWA and requires a section 404 permit.?

Since itsinception, the 404 permitting process has undergone a number of changes.
These changes include the move to nationd, regiond, or statewide generd permits, changes to
404 permit criteria; and the dlowance for sate adminigtration of individua and generd permits.
Court cases have dso played akey role in identifying those activities that are regulated.
Additiondly, efforts by different administrations have been made to expand or narrow the
definition of regulated waters. These modifications redefined the role of the Corps and the
EPA, and attempted to clarify circumstances under which a permit would be required.

2 However, the 4™ District ruled in U.S. v. Wilson (December 23, 1997) that “sidecasting” does not constitute
the discharge of dredge or fill material.



Table 2.1: Chronology of Wetland Regulation

Date

Bvent

Rivers and Harbor Act (RHA) enacted

1948

Federal Water Pollution Control Act passed covering only navigable waters.

1960s

RHA focus changed from “promoting commerce to controlling pollution” (69
N.D.L. Rev. 873, 1994).

1970s

The United States Court of Appeals for the Fifth Circuit in Zabel v. Tabb (430 F.2d
199, 1970 U.S. App.) stated that the Corps “was entitled, if not required, to consider
ecological factors” when determining whether aRHA permit should be issued (69
N.D.L. Rev. 873, 1994).

1972

Federal Water Pollution Control Act Amendments (FWPCAA) broaden the
definition of navigable watersto include “waters of the United States,” including
theterritorial seas.

1975

Corps further expands the definition of “waters of the United States” asaresult, of
the court’ s decision in Natural Resources Defense Council v. Callaway (524 F.2d
79; 1975 U.S. App). Asaresult more wetlands are now regulated under the
FWPCA.

1977

FWPCA amended and renamed the Clean Water Act (CWA). Congress changed
the 404-permitting program in three ways: “First, Congress authorized the issuance
of general permitson anational, regional or statewide basis. Second, Congress
provided certain exemptions from the program: for normal farming, silviculture,
ranching, [etc.]. And third, Congress added section 404(g), which authorizes a
state to administer its own individual and general permit program for the discharge
of dredge or fill material” (69 N.D.L.Rev.873, 1994). If the discharge of dredge or fill
material qualifies under one of these exemptions or qualifiesfor a nationwide,
regional, or general permit, a section 404 permit is not required.

1980

Water Bank Act — expanding the definition of wetlands under the CWA.

1983

The Fifth Circuit U.S. Court of Appealsin Avoyelles Sportsmen’s League, Inc. v.
Marsh attempted to delineate activities requiring a section 404 permit for the
discharge of dredge or fill material. In this case, Avoyelles used landclearing
activities to transform their property to agricultural use. Avoyelles cut timber and
vegetation, and “the trees were then raked into windrows, burned, and the stumps
and ashes were disced into the ground by other machinery” (715 F.2d 897, 1983
U.S. App.). TheFifth Circuit Court of Appealsruled that the landclearing activities
resulted in the discharge of dredge or fill material requiring a section 404 permit.
Whilethese activities that alter awetland require a section 404 permit activities that
alter awetland through draining that only result in incidental fallback do not
(September 26).

1986

Corps adds the de minimis exception to the regulatory definition of “discharge of
dredge and fill material.” The 1986 amendments to the regulation states, that “de
minimisincidental soil movement that occurs during normal dredging” is exempt
from regulation (57 FR 26894, 1993).

1987

Wetland Delineation Manual created

1989

No-net loss of wetlands goal became afederal policy (January 18).

1989

Wetland Delineation Manual created to replace the 1987 Manual.

1992

The North Carolina Wildlife Federation and the National Wildlife Federation file
suit against the Corps due to a North Carolina devel oper draining 700 acres of
wetland. In an attempt to settle the dispute between the North CarolinaWildlife
Federation, the National Wildlife Federation and the Corps, the federal government
decided to adopt a stricter rule to become known as the “Tulloch Rule” (February
28).




1992

Save Our Community v. U.S. Environmental Protection Agency established that
the draining of awetland does not require a section 404 permit. In thiscase InSave
Our Community v. U.S. Environmental Protection Agency, (971 F.2d 1155, 1992
U.S. App.) the United States Circuit Court of Appealsfor the Fifth Circuit stated,
“we have found no suit in which the Corps undertook to prevent the removal of
water from wetlands’ (971 F.2d 1155, 1992 U.S. App.). Save Our Community filed
suit against the EPA, disputing the EPA’ sdetermination that the draining of
wetlands by Trinity Valley Reclamation, Inc. did not require a section 404 permit.
Trinity Valley Reclamation, Inc. drained several pondsto expand their 73-acre
landfill (971 F.2d 1155, 1992 U.S. App.). The United States District Court for the
Northern District of Texas Dallas Division held that the draining of the ponds
required a section 404 permit but on appeal the U.S. Court of Appealsfor the
Circuit reversed the lower court’ sdecision. The Circuit ruled that the draining of
wetlands did not require a section 404 permit because it did not constitute the
discharge of an effluent. However, if Trinity had attempted to alter the ponds by
filling them, a section 404 permit would have been required (September 14).

1993

Tulloch Rule goesinto effect regulating incidental fallback (August 25).

1997

U.S. District Court for the District of Columbiaoverrulesthe Tulloch Rulein
American Mining Congressv. U.S. Army Corps of Engineers. The Tulloch Rule
was revoked (January 23). Corps appealsthe U.S. District Courts' decision.

1997

EPA and Corps granted a stay allowing incidental fallback to continue to be
regulated until the appellate court’s decision. However, Mike Wylie, EPA Region 4
Wetlands Enforcement Coordinator stated that ditching and draining of wetlands
still occurred during thistime (June 25).

1998

Clinton Administration calls for anet gain of wetlands

1998

U.S. Court of Appealsfor the District of Columbia upholdsAmerican Mining
Congress decision in National Mining Association v. U.S. Army Cor ps of
Engineers, ruling that the EPA and the Corps had overreached their authority
(June 19).

1999

Corps and the EPA issue aregulation excluding “incidental fallback from thelist of
discharges that require apermit” (Southern Environmental Law Center [SELC],
1999) (May 10).

Source: 33 U.S.C. § 403 et. seq.; 33 U.S.C. 8§ 1251 et. seq.; 57 FR 26894; 69 N.D.L. Rev. 873; 715 F.2d 897; 430 F.2d 199;
971 F.2d 1155; Heimlich, 1998; SELC, 1999; Tolman, 1993; Want, 1989; Winston, 1997; and M. Wylie, personal
communication, April 12, 2000.




Section 3: The Tulloch Rule

Adoption of the Tulloch Rule

The Tulloch Rule came about after a developer in Wilmington, North Carolinawished
to fill 700 acres of wetlands to develop a golf course and housing development (Johnston,
1999). The developer gpplied for a section 404 permit. Fearing denid of the permit, the
developer devised a plan to drain the wetlands, circumventing the need for a section 404 permit.
The developer believed that a section 404 permit was not needed because the ditching and
draining activities only condtituted “incidentd fallback” of soil and other dredged materid (145
F.3d 1399, 330 U.S. App.D.C. 329, 1998). The 1986 preamble to the CWA tates, that “de
minimis incidental soil movement that occurs during norma dredging” is exempt from regulation
(57 FR 268%4, 1992). At thistime dredging activities were not regulated if they only had ade
minimus discharge of falback materiad s0 long as the materid was removed to an upland area.

The developer drained pocosin wetlands. Pocosin wetlands are an “unusudly rare type
of wetland found only in the Southeast [which provide] habitat for rare plants and animds and
serves important water quality and groundwater recharge functions’ (Janov, 2000, p. 6).

The Corps determination that a404 permit was not required resulted in the North
CarolinaWildlife Federation, the Nationd Wildlife Federation, and other environmenta groups
filing suit againg the Corps because they believed the developer’ s actions would adversely
affect the wetland. The Corp redlized that the de minimis exception in the CWA hindered their
ability to protect vauable wetlands. On February 28, 1992, the Corps and the EPA decided to
settle this disoute by adopting adricter rule. This new rule became known as the Tulloch Rule
after the Corps Didtrict Engineer Colond Tulloch, who was named in the suit (57 FR 26894,
1992).



On August 25,1993, the Tulloch Rule went into effect. Primarily, the Tulloch Rule
removed the de minimis exception that was included in the 1986 regulatory definition and
replaced it with the provision of “incidentd falback.” The Tulloch Rule defined the discharge of
dredge or fill materid as

Any addition of dredged material into, including any redeposit within, the waters of the United
States. The term includes, but is not limited to the following: * * * any addition, including any
redeposit, of dredged material, including excavated material, into waters of the United States which
isincidental to any activity, including mechanized landclearing, ditching, channelization, or other
excavation (58 FR 45008, 1993).

The preamble to this Rule stated:

[The Corps and the Environmental Protection Agency (EPA)] believethat it is appropriate to look
at the environmental effect of activitiesthat involveincidental soil movement for several reasons.
First, the Federal government has broad authority under section 404 (@) to regulate any discharge
of dredged or fill material into any water of the United States. This authority has been upheld by
many decisions of the Federal courts. Second, the CWA contains no explicit exemption for de
minimis discharges: any inference of one would need to be consistent with the environmental
purposes of the CWA. Third, the proposed language al so parallels the approach and implements
the policy of section 404 (f), which generally exempts minor discharges from farming, ranching, and
silvicultural activities, but “recaptures’ them when the activity alters the waters of the United
States (57 FR 26895, 1993).

The adoption of the Tulloch Rule represented a gigantic step forward for wetlands protection.
Prior to this Rule, the Natural Resources Conservation Service estimated that 70,000 to 90,000
acres of wetlands were lost each year from 1982 to 1992 (Gardner, 1996). However, with the
adoption of the Tulloch Rule, anyone involved in mechanized landcdearing, ditching,
channdlization and other excavation activities bore the burden to prove to the Corps that these
activities would not destroy or degrade the waters of the United States. “Degradation is defined
as any effect on the waters of the United States that is more than de minimis or inconsequentia”
(145 F.3d 1399, 330 U.S.App.D.C. 329, 1998).

Revocation of the Tulloch Rule

On January 23, 1997, the Tulloch Rule was struck down. This determination came
from a suit filed by the American Mining Congress (AMC) againg the Corps claming that the
Tulloch Rule exceeded the range of the Corps' authority under the CWA. The AMC clamed
“...fdlback, which returns dredged materid virtudly to the spot from which it came, cannot be
sad to condtitute an addition of anything” (951 F. Supp. 267; 1997 U.S. Dist.). The Corps



claimed that the CWA dlowed them to construe “falback” as a discharge. The preamble to the
1986 regulation defining the discharge of dredge or fill materia detes.

Section 404 clearly directs the Corps to regul ate the discharge of dredged material, not the dredging
itself. Dredging operations cannot be performed without some fallback. However, if we wereto
define this fallback as a discharge of dredged material, we would, in effect, be adding the regulation
of dredging to section 404 which we do not believe was the intent of Congress (145 F.3d 1399, 330
U.SApp.D.C. 329, 1998).

The CWA dlows the Corps to regulate the addition of a pollutant; therefore, the Corps
clamed that once the materid is removed from the wetland it becomes a pollutant. The
agencies dated that during the dredging process the materia removed from the wetland
undergoes a“legd metamorphoss’ therefore becoming an addition of a pollutant. The United
States Didtrict Court for the Digtrict of Columbia disagreed. The court stated that Since
Congress used the term “ specified disposal sites” in the CWA, to be considered an addition of
apollutant material must be removed from one location and relocated e sawhere within the
wetland. The court ruled that since “incidenta fallback” is not relocated elsewhere within the
wetland it could not be considered an addition of a pollutant.

The court referred to the opinion in North Carolina v. Federal Energy Regulatory
Commission (112 F.3d 1175, 1998) in which the court stated “...the nearest evidence we
have of definitiona intent by Congress reflects, as might be expected, that the word discharge
contemplates the addition, not the withdrawal, of a substance or substances’ (112 F.3d 1175,
1998). The Digrict Court for the Digtrict of Columbiain the AMC case additiordly noted that
it was not the intent of Congressto regulate incidental fallback. The court referenced Senator
Ellender of Louisanain which he stated in the 1972 congressona CWA debate,

The disposal of dredged material does not involve the introduction of new pollutants; it merely
moves material from one location to another. Thus, incidental fallback associated with excavation
or land clearing does not add material or remove it from one location to another; some material
simply falls back in the same general location from which most of it was removed (Aston, 1998, p.

3210).

Furthermore, the Corps and the EPA excluded incidentd fdlback from regulation for 17 years.
The 1986 preamble to the CWA gtated that de minimis soil movements would not be regulated
under the CWA. Taking thisinto congderation the court further stated, “ Although the CWA

included dredged spoil initsligt of pollutants.. ., Congress could not have contemplated thet the



attempted remova of 100 tons of that substance could congtitute an addition Smply because 99
tons of it were actually taken away” (951 F. Supp. 267; 1997 U.S. Dist.). The Corps hasthe
authority to regulate dredge and fill materia not the act of dredging itsdf.

The court further stated that excavetion activities are regulated by the RHA not the
CWA. The CWA regulates discharges of dredge and fill materids. The RHA regulates
dredging but only reaches those waters that are navigable, which excludes mogst wetlands. The
CWA does not regulate dredging but regulates waters that are not navigable. In United States
v. Cumberland Farms of Connecticut Inc. (826 F.2d 1151, 1158, 1987) the United States
Court of Appedlsfor the Firgt Circuit stated, “the principd difference between the two statutes
isthat section 404 reaches only discharges while RHA section 10 gpplies to activities modifying
channds without regard to whether there has been adischarge’ (Hollins, 1999). Appendix B
illustrates section 10 of the RHA.

Usudly courts give deference to an agency’ s interpretation of a statutory provison so
long asit isareasonable interpretation. “By invdidating the Tulloch Rule the D.C. Circuit Court
did something the Supreme Court has never done: it found an agency interpretation of an
admittedly ambiguous satutory construct to be so unreasonable as to be impermissible. Once
one acknowledges that the CWA sets out no bright line between incidenta fdlback on the one
hand and regulable redeposits on the other, it seems hard to understand why the agencies
cannot conclude that the statute covers dl redeposits, whether de minimis or not” (Johnston,
1999, p.87).

10



Following the didtrict court’ s decision, the government appeded the case to the United
States Court of Appedsfor the Digtrict of Columbia. During the period between the court’s
decison in AMC and the case being heard by the Court of Appeds, the Corps and the EPA
were bound to the lower courts decision. The Corps gave applicants three choices for activities
only resulting in incidenta falback three choices:

1. Withdraw the permit application

2. Reqguest the Corpsto retain the permit application without processing it pending aruling
on any motion to stay the court’ s decision

3. Request in writing that the Corps process the permit application (in which case the
Corps will process the application and issue the permit, with any necessary conditions, if
appropriate (Permits, 1997)

On January 9, 1998 the United States Court of Appeals for the Digtrict of Columbia heard the
apped of the American Mining casein National Mining Association v. United States Army
Corps of Engineers (145 F.3d 1399, 330 U.S.App.D.C.329, 1998). On June 19, 1998 the
Court of Appeds unanimoudy affirmed the lower court’s decison. The decison conceded that
the Corps and the EPA could regulate some deposits of dredge and fill materid, but not al
deposits which they were doing with the enactment of the Tulloch Rule (145 F.3d 1399, 330
U.SApp.D.C. 329, 1998). After the National Mining Association v. U.S. Army Cor ps of
Engineers decison, the Corp and the EPA may no longer regulate:

Scraping or displacing soils, sediments, debris, or vegetation at or along the surface, penetration
surface soils and sediments with machines, and movement of soils and sediments incidental to
such activity;

Excavating, removing, or disturbing root systems or knocking down or uplifting tree stumps;

Windrowing in amanner that pushes fallen vegetation with machines,

Excavating or dredging soils and sediments;

Displacing and redepositing of soils and sediments by use of backhoes, draglines, bulldozers, or
cutterhead dredges, including the pushing of sediment during stream channelization (Albrecht,
1999, p. 100).

On May 10, 1999, following the court’s decision, the Corps and EPA issued arule
exduding “...incdenta falback from the list of discharges that require a permit” (SELC, 1999).
To adhere to the courts' decision, the Corps and the EPA changed the definition of the
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discharge of dredge or fill materid and removed the word “any” from addition and removal.
Incidenta fallback was completely removed from the definition as well.

To conform our regulation to [the Court’ s decision] we have made two modifications to the
[Tulloch] Rule. First, today's rule deletes use of the word ““any" as a modifier of theterm
““redeposit." Second, today's rule expressly excludes "incidental fallback" from the definition of
““discharge of dredged material." Today's rule does not alter the well-settled doctrine, recognized in
NMA, that some redeposits of dredged material in waters of the United States constitute a
discharge of dredged material and therefore require a section 404 permit.

Deciding when a particular redeposit is subject to CWA jurisdiction will require a case-by-case
evaluation, based on the particular facts of each case. Judicial decisions have established, and the
D.C. Circuit recognized in NMA, that redeposits associated with the following are subject to CWA
jurisdiction: mechanized landclearing, redeposits at various distances from the point of removal
(e.g., sidecasting), and removal of dirt and gravel from a streambed and its subsequent redeposit in
the waterway after segregation of minerals. (64 FR 25121, 1999)

Those activities requiring a case-by- case evaluation are:
Mining activities, including sand and gravel mining, aggregate mining, precious metals and gem
mining, recreational mining, and small instream hydraulic dredges
Ditching and draining activities, including ditching to lower the water table, ditching to drain
wetlands, and removal of beaver dams
Maintenance dredging activities and excavation for currently used flood control projects or for

previously abandoned flood control, and irrigation or drainage projects
Channelization and the reconfiguring or straightening of streams

Other excavation activities (Corps of Engineers’EPA Guidance, 1997)

Loren Swestt, Director of Environmental Congressiond Relations for the Associated Generd
Contractors believes that the Corps and the EPA have“...created a burden by requiring a
case-by-case eva uation review for deciding whether a redeposit of dredged materid requires a
permit under section 404" (“ Corps restricts Tulloch Rule” 1999).

The agencies are currently trying to develop a bright line rule to determine which
activities require a section 404 permit. The United States Court of Appeds for the Didtrict of
Columbia gtated that they would give “consderable deference” to the EPA and the Corpsif
they were to develop a bright line rule determining regulatable redeposits. “The Nationa
Association of Home Builders cautions the agencies to avoid a narrow, legdidtic interpretation
that would effectively gut the Nationd Mining Associaion decison” (Downs, 1999). On
October 13, 1999 J. Charles Fox, assistant administrator for water for the EPA stated before
the Committee on Environment and Public Works, U.S. Senate, “the adminigtration is ready to
work with this Committee and Congress to sirengthen the CWA.”



Two hills have been brought before the House and the Senate to incorporate the
Tulloch Ruleinto the CWA:

H.R. 2762: This bill was introduced into the House in 1997 &fter the Tulloch Rule had
been revoked (HR 2762, 1997). It isreferred to as the Wetlands and Watershed
Management Act. This bill would include, “without imitation, any addition (induding
redeposit) of dredged materid (including excavated materid) into such waters which is
incidentd to any activity (including mechanized landdearing, ditching, channdization, or
other excavation) that has or would have the effect of destroying or
degrading...wetlands’ (HR 2762, 1997). No action has been taken on this bill.

H.R. 3465: Thishbill wasintroduced into the House on November 8, 1993 after the
Tulloch Rule had been enacted (Janov, 2000). Thisbill “...would require a permit for
any sgnificant disruption of wetlands and would redefine the term discharge of dredged
or fill materid to include any addition or redepost of dredge or fill materid whichis
incidentd to draining, dredging, excavation, channdization, flooding, pumping, driving of
pilings, diverson of water, mechanized landclearing, or ditching. This definition would
aso incdlude these activities if they dgnificantly impair the flow or change the hydrologic
regime of water without the addition of materials. H.R. 3465 was referred to the House
Subcommittee on Trade on March 20, 1998, but failed to make it out of the committeg”
(Janov, 2000, p. 9).

The United States Court of Appedlsfor the Didtrict of Columbiastated “ ... if any party
believes the Clean Water Act does not adequately protect waters and wetlands, Congressis the
appropriate body to address’ (Karkowsky, 1998, p. 54). However, Carol Browner, EPA
adminigrator stated, “...given Congress s hodtility to federa wetlands protections, it is unlikely
the fix will be quick or easy” (“Natura resources — Wetlands regulatory loophole,” 1999). Pete
Ruane, presdent of the American Road and Transportation Builders Association stated, “it is
time for the federal government to stop wasting taxpayer money and accept the court’ sruling”
(“Santsand Trends,” 1998).

Impact on Wetlands Generally due to the Revocation of the Tulloch Rule

Theinvdidation of the Tulloch Rule has had a tremendous effect on wetland protection
aswdll asan impact on our rivers and streams. Many see the CWA as one of the most
successful of the environmentd laws. However, Representative Sherwood Boehlert and
Representative Robert A. Borski stated that the two shortcomings in the CWA were with the
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reduction of nonpoint source pollution and the protection of wetlands (1999). They go on
further to say “if an amendment to reingtate the Tulloch Rule could be matched with an effective
nonpoint source program, the effects on restoring and maintaining the nation’s water resources
would be dramétic” (Boehlert & Borski, 1999).

The totd amount of wetlands“...at the time of European settlement is estimated to have
been about 221 million acres’ (Heimlich, 1998, p. 21). In 1998, estimates place the totdl
amount of wetlands a 124 million acres (Heimlich, 1998). Since the functions of wetlands have
been deemed important and the nation has seen an overwhelming loss of wetland acres over the
years, the“no net loss’ of wetlands became a Federd policy god in 1989 (Heimlich, 1998).
This policy means that existing wetlands must be protected and that any wetlands that are
destroyed must be restored elsewhere to offset theloss. 1n 1998, Clinton Adminigtration
modified the no net loss policy by caling for anet gain of wetlands (Hemlich, 1998, p. 20).

The no net loss and net gain gods are achievable through mitigation requirementsiin the
404 program. Thoseindividuals granted a section 404 permit are required to mitigete the loss
by restoring or creating wetland acres el sewhere. The Corps requires restoration or creation of
an average of 1.5 to 2 acres of wetlands for every wetland acre destroyed (Baker, 1999).

When the Tulloch Rule was enacted it looked as if the nation would meet the no net loss
god. Therevocation of the Tulloch Rule makes the possibility of achieving the net gain or even
the no net loss of wetlands more difficult. Since the revocation of the Tulloch Rule, landowners
no longer need to gpply for asection 404 permit if their activities only result in incidenta
falback. 1f asection 404 permit is not necessary then landowners may destroy by ditching or
draining wetlands without any mitigation unless otherwise prohibited by state law. Without the
Tulloch Rule or strong state regulation a net loss of wetlands may occur. However, the
invalidation of the Tulloch Rule did not create a new loophole, it just reinstated the loophole that
was gpparent in the CWA prior to the adoption of the Tulloch Rulein 1993. Many believe that
developers and landowners interpret the invaidation of the Tulloch Rule to mean that they can
conduct activities that are till regulated by the CWA without a section 404 permit.

Steve Martin, wetland scientist for the Norfolk district Army Corps of Engineers,
believes that more wetlands are being drained since the revocation of the Tulloch Rule (persond
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conversation, March 13, 2000). He further opines that prior to the enactment of the Tulloch
Rule, draining impacted few wetlands. Even though prior to the Tulloch Rule developers could
drain awetland without a permit, the Corps failed to notice alarge amount of wetland losses
dueto draining. Draining isvery expendve and prior to the Tulloch Rule there were many
upland aress that were ill avalable for development. Since the revoceation of the Tulloch Rule
in 1997, Martin believes that scarce buildable upland area available prompts devel opers to seek
wetlands for development (persona conversation, March 13, 2000).

Section 4: Impact of the Revocation of the Tulloch Rule on State Wetlands
Regulations

Sate Wetlands Regulations

States dso possess the authority to regulate wetlands whether through environmental
protection powers or through state police power.® Section 404(g) of the CWA gives states the
authority to administer 404 permits (See Appendix A for the full text of section 404). States
may take over the entire section 404 permitting process but may not opt to take over a portion
of the program. Asof August 21, 1997 Michigan and New Jersey were the only two states
that have chosen to take over the authority to issue section 404 permits (40 CFR Part 233,
1997). Additionaly, states may choose to implement laws that are more stringent than the
federa regulations. States that decide to implement more stringent wetland programs do not
receive additiona oversght from the federd government. Many states chose to implement
regulations more stringent than the federa government prior to 1993's adoption of the Tulloch
Rule. Massachusetts, Maryland, and Pennsylvania are afew examples of some of the states
that implemented a proactive approach to wetland protection.

401 Sate Water Quality Certification

Other gtates choose to let the federal government administer 404 permits while the Sate
regulates water quaity through their section 401 state water qudity certification. Section 401

% Police power is “the government's right and power to set up and enforce laws to provide for the safety,
health, and general welfare of the people” (West Legal Directory, 1999).
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regulations under the CWA are availablein Appendix C. Section 404 permits issued by the
Corps must pass sate 401 water qudity certification, apublic interest review, and EPA review
before being issued. Through section 401 of the CWA, states have the power to review section
404 permits that would result in the discharge of dredge or fill materia to wetlands and other
waters to ensure that the permit is consistent with state water qudity standards. Section 404
permits will not be granted to those activities that do not meet these sandards. The agencies
that primarily administer section 401 state water quality certification are the same agencies that
regulate water quaity. North Carolinaand Virginia are examples of satesthat relied on section
401 dtate water quaity certification to protect their wetlands prior to the enactment of the
Tulloch Rulein 1993.

State Impact

Theinvdidation of the Tulloch Rule has impacted particular Sates differently. Some
dates have not been affected et al from the revocation while others have considerable amounts
of wetland acres that have been drained or arein danger of being drained. Table 4.1 illustrates
the estimates of wetland acres due to the revocation of the Tulloch Rule around the country
from January 23, 1997 to June 1999 (M. Wylie, persona communication, April 12, 2000).
However, it is difficult to determine the amount of acreslogt inindividua states. The geographic
areas are not uniform in size therefore making it difficult to compare the different aress. For
example, the Southeast region congsts of nine states whereas, the Lower Midwest region only
consds of two states. Additionaly, states that have had zero wetland acreslost since the
revocation of the Tulloch Rule that are grouped with states that have lost a considerable amount
of wetland acreswill be mideading. These numbers may be low as there was ayear Say,
alowing for the Corps and the EPA to continue to regulate incidental fallback during the AMC
decison and the NMA decison. However, Mike Wylie, EPA Region 4 Wetlands Enforcement
Coordinator stated that ditching and draining still occurred during this period (persond
communication, April 12, 2000).
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Table 4.1: Estimates of Tulloch Losses around the Country

Geographic Area | States Included Acreage Lot
New England CT,MA, ME, NH, RI, VT 0
North Atlantic NJNY ,Eastern PA 71
Mid-Atlantic DE,MD,VA WV Western PA 7,714
Southeast AL,GA FL KY LAMSNC,SC TN 20,243
Great Lakesand WI,IL,IN,OH,MI,Western NY ,KY, TN 80
Ohio River Areas

Midwest and ND,SD,NE,KSMN,IAMOARMT,WY 27
Northern Rockies

Lower Midwest TX,0K 1,183
Southern Rockies NM,Southern CO, Southern CA,West TX No Data
and Southwest

Cadliforniaand the Northern CA, NV, UT 23
Great Basin

Pacific Northwest OR,WA,ID,AK 172
Totds 29,512

Source: “Impacts to public health,” 1999.

The Corps and the EPA differ on the impact of the revocation of the Tulloch Rule.
Table 4.2 displays the Corps, EPA, and the North Carolina Department of Environment and
Natura Resources different estimates of wetland acreslost since the revocation of the Tulloch
Rule. The Corps data was obtained by contacting the Corps Wilmington and Norfolk Digtrict
Regulatory Offices and the North Carolina Divison of Water Qudlity offices. Michad D. Smith,
Program Manager/Biologist, Policy Development Section of the Regulatory Branch, U.S. Army
Corps of Engineers Headquarters, provided the 8,000 acre estimate to John Studt. Table 4.3
shows the individua state estimates for both Virginiaand North Carolina that were used to
obtain the 8,000 acre estimate used by John Studt. J. Charles Fox, assstant administrator for
water for the EPA states that the revocation of the Tulloch Ruleisa®...virtud blank check for
[developers] in trying to get around the wetlands laws’ (L oophole again threatens wetlands,”

1999).
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Table 4.2: Edimates of Wetland Acres Los since the Revocation of the Tulloch Rule

Estimate of Wetland Acres Lost Date
Due to the Revocation of the
Tulloch Rule

Greg Peck, associate director of 30,000 acres June 1998 — September 1999
the EPA’s Wetland Division

John Studt, chief of theregulatory | 8,000 acresin Virginiaand North June 1998 — Mid-August 1999

branch of the Corps Carolinawhere most of the
ditching has occurred
North Carolina Department of 20,000 acres Dates not available
Environment and Natural
Resources

Source: Peck, 1999; Baker, 1999, M. Smith, personal conversation, April 11, 2000.

The states most directly impacted by the revocation of the Tulloch Rule are those, which
used section 401 state water quality certification for wetland protection. States, which aready
had comprehensive wetland regulatory programsin place, were impacted less dramatically, if at
al. State 401 certification allows states to review gpproved 404 permits to determineif they
are consstent with state water quality standards. Since the revocation of the Tulloch Rule,
individuas no longer needed to gpply for section 404 permits for activities resulting only in
incidental fallback. Therefore, if no section 404 permit is needed, individuas did not need to
pass date 401 water quaity certification either. Many of these states, seeing the potentia risk
that the invalidation of the Tulloch Rule will have on wetlands, have enacted their own “ ditching
and draining” regulaions usng existing programs to further this effort or designing new programs
to protect their wetlands from further destruction. Corps officids state, “ southeastern states
soil conditions and previous dependence on federd protection have left them particularly
vulnerable’ (Powers & Winston, 1999, p. 12). North Carolinaand Virginiarelied on 401
certification to protect wetlands and were subsequently affected by the revocation of the Tulloch
Rule. Table 4.3 showsthe Corps estimate of wetland acres lost due to ditching and draining
snce the revocation of the Tulloch Rule. States like Massachusetts, Maryland, and
Pennsylvania, who aready had stringent regulationsin place prior to the reped of the Tulloch
Rule, were not greatly impacted.
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Table 4.3: Wetland Acres Destroyed in Virginiaand North Carolina since the Revocetion of the

Tulloch Rule
Virginia 1998 - Mid-August 1999 Mid-August 1999 - April 2000
Wetland acres destroyed 2,221 acres 2,666 acres
North Carolina 1998 - Mid-August 1999 MidAugust 1999 - October 1999
Wetland acres destroyed 5,627 acres
Wetland acres disturbed 9,200 acres

Source: M. Smith, personal conversation, April 11, 13, 2000

It isimportant to note that the estimate of wetland acreslost in North Carolinafrom the
revocation of the Tulloch Rule to October 1999 in Table 4.3 is for disturbed wetland acres.
Disturbed does not necessarily mean that the activity has had an adverse impact on the wetland
(M. Smith, persond conversation, April 13, 2000). These figures may aso be skewed in that
they represent an entire Site, which may not consgst entirdly of wetlands. Also, this estimate does
not take into account any wetland acres that have been restored during this period. Michad D.
Smith, Program Manager/Biologist, Policy Development Section of the Regulatory Branch, U.S.
Army Corps of Engineers Headquarters states that the North Carolina Divison of Water
Qudity believesthat the estimate of wetland acres adversely affected by the revocation of the
Tulloch Rule will be reduced sgnificantly once they have had an opportunity to investigate them
further (persond conversation, April 13, 2000).

States that relied primarily on 401 certification to regulate wetlands may additionaly
have an impact on water qudity in other states aswell. A proactive approach taken by one
state may be offset by areactive gpproach taken by another sate. Since water does not have
juridictiona boundaries, a sate that has been greatly impacted by the revocation of the Tulloch
Rule will have an impact on surrounding sates aswell. The large amounts of wetland acres that
have been drained in those sates that relied on state 401 water qudity certification will
adversdy impact water qudity in surrounding states as well.

States possess the authority to regulate wetlands as long as the regulations are at least
as stringent as the federd regulations. 1n an effort to expand those areas that are regulated

some gates have chosen to develop their own wetland definitions to encompass more wetlands
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than the federd definitions. Other states use the same definitions as developed by the Corps
and the EPA. Examples of different state definitions of wetlands are provided in Appendix D.

Many have sated that North Carolina was the state that would be the most severely
impacted from the revocation of the Tulloch Rule (Carter, 1999). North Carolinais grouped
with other sates in the Southeast regionin Table 4.1 but is the geographic area with the most
wetland acres logst since the revocation of the Tulloch Rule. The southeast region makes up
68.6 percent of the wetland acres lost since the revocation of the Tulloch Rule. Asaresult,
North Carolina responded quickly to the revocation of the Tulloch Rule. Other dates like
Virginia have not responded by enacting wetland protection lawsthusfar. The Virginia
legidature is presently consdering severd bills to regulate Tulloch type ditching. If the new laws
are passed they would not go into affect until October 2001. The Mid-Atlantic region including
Virginiain Table 4.1 isillustrated as having awetland acreloss of 7,714 since the revocation of
the Tulloch Rule.

One response to Tulloch type ditching isto let satesfill the regulatory gap until federd
action istaken. However, Brenda Malory arguesin her article To Address the Tulloch
Decision that the gppropriate response to the revocation of the Tulloch Ruleis not state
regulation of ditching and draining activities. She believes that the advice given by the Corps
and the EPA, as wdll as environmentd groups encouraging states to use their land use
authorities to avoid the ditching and draining of wetlands, ismisguided. She States, “while there
may be policy reasons that states should consider this step, focusing on this issue out of context
isunlikely to produce thoughtful and effective policy making” (Mdlory, 1999, p.3).

Madlory further suggests that at present it is still unclear what activities the Corps and the
EPA areregulating. Therefore, many developers still apply for section 404 permits regardless
of whether ther activities are regulated under the CWA in order to avoid possible litigation.
Johnathan Adler gives another perspective in his article “ Swamp rules: The end of federd
wetland regulations?’ (1999) He dtates that studies show that states are in a congtant “race to
the bottom.” This theory implies that in an effort to attract indudtries to a state, States will soften
their environmenta regulations. States will compete with one another in an effort to attract these
busnesses. He goes on to State further that this “race to the bottom” theory iswhy many
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believe that the federd government is the only entity that can adequately protect environmenta
resources.

Adler’ s research, however, shows this theory does not hold with regards to wetland
protection. Many states had enacted wetland protection laws prior to the federa government’s
efforts. Many States continue to expand their laws to further protect wetlands from destruction.
Also, many states have enacted laws that are more stringent than the federa regulations, which
go on to further; prove that states will not try to degrade their environmenta resources.

Maryland and New Y ork regulate wetland buffer zones;, the federal government does
not. Many states aso protect wetlands through shoreline or coastal zone protection
programs aswell, and severd states have critical area programs that impose specid
land-use controls in portions of the state deemed to have specia ecologica significance.
In many states, wetland protection is addressed in local zoning ordinances as well.
Without doubt, some state programs are more effective than others, and some of the
dtate programs [that were in place prior to the federa regulationsin 1975] were less
gringent (Adler, 1999, p. 11).

In contrast, other states failed to have wetland protection statutes in place prior to the
revocation of the Tulloch Rule. Adler believes that while states would protect the wetlands if no
federa regulaions werein place, satesfed duplication of the federd program wastes time and
efforts.

Many believe that the gppropriate response to the revocation of the Tulloch Rule should
come from Congress. However, stricter Sate laws guard againgt remova of federal regulations
inthefuture. Others believe that the revocation of the Tulloch Rule does not have enormous
implications on the amount of wetlands destroyed. Most developers would choose obtaining a
404 permit over the uncertainty of ditching and draining awetland (Slone, 1999). “The barriers
to effectively creating developable property through ditching and draining are substantial”
(Slone, 1999, p. 7). However, the fact that developers would rather obtain a404 permit over
the uncertainty of ditching and draining awetland fails to account for the measured amounts of
wetlands destroyed after the Tulloch Rule was revoked.

The Nationa Association of Home Builders has filed suit againg the EPA and the
Corps to narrow wetlands permitting even further. The suit amsto eliminate activities such as
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Sdecadting from the Corps authority. If thissuit is successful, it will have even greater
implications on wetland destruction than the revocation of the Tulloch Rule,

Sates not directly Impacted by the Revocation of the Tulloch Rule

M assachusetts

Massachusetts, often seen as an “environmentdly friendly” state, wasthe firs state to
enact a state wetland protection statute in 1963 (Adler, 1999). This statute regulated the
discharge of dredge or fill with regard to coastal wetlands. 1n 1965, the state passed legidation
to regulate inland wetlands also (Adler, 1999).

Today, Massachusetts regul ates wetlands through its Wetlands and Waterways
Program. This program “...ensures the protection of inland and coasta wetlands, tidelands,
great ponds, rivers and floodplains’ (Bureau of Resource Protection, 1997). Through the
Wetlands and Waterways Program Massachusetts administers and enforces the Wetlands
Protection Act (See Appendix E), which requires a permit for any activity that dters awetland.
Therefore, this Satute regulates excavation activities occurring in wetlands with the intent of
changing the wetland for development purposes. This proactive environmentad planning
response taken by Massachusetts has resulted in no impact on wetland preservation efforts
since the revocation of the Tulloch Rule.

Maryland

The agency in Maryland that regulates non-tidal* wetlands is the Department of the
Environment. This agency has developed a satute to protect Maryland' s non-tidal wetlands
from being drained. The Maryland Nontidal Wetlands Protection Act was developed in 1989,
four years before the Tulloch Rule was ever adopted but was not made effective until January 1,
1991 (Liebesman & Witkin, 1998; Clark, 2000). This Act requires a section 404 permit for
those activities that result in any changes to the hydrology of awetland. The specific activities

* The Chesapeake Bay Foundation defines non-tidal wetlands as “ those wetlands that exist above tidal
influence in rivers, creeks, streams and those inland wetlands that are connected by groundwater” (CBF,
2000).



that are regulated within nontidal wetlands are provided in Appendix F. The protection of non
tidal wetlands will ad in lessening the decline of Maryland waters and the Chesgpegke Bay.

Tida wetlands are regulated under a separate program and are regulated through the
Wetlands Adminigtration adivison of the Maryland Board of Public Works. In May 1997
Maryland’' s Governor Glendening developed a voluntary wetland restoration initiative to further
“restore, create, or enhance” wetlands (Maryland Department of the Environment, 1999).

Stringent regulations imposed by Maryland have resulted in wetlands not being directly
at risk of being drained.

Pennsylvania

Pennsylvania, like Maryland and Massachusetts, implemented wetland regulations more
gringent than the CWA prior to enactment of the Tulloch Rule.

The Department of Environmenta Protection is the agency responsible for protection of
Pennsylvania s wetlands. In 1996, the state developed a Wetlands Protection Advisory
Committee, consisting of various stakeholders that aid the Department of Environmenta
Protection (“ Pennsylvania marks world wetlands day”, 1998). 1n 1998, Pennsylvania declared
February 3rd World Wetlands Day because the state had seen a net increase of 2,286 acres of
wetlands since 1991 (“ Pennsylvania marks world wetlands day”, 1998). Thislargeincreasein
wetland acres is due to the proactive approach Pennsylvania has had towards wetland
protection.

After learning of the court’ s decision to invaidate the Tulloch Rule, James M. Saf,
Secretary, wrote in aletter to J. Charles Fox, assistant administrator for water for the EPA, that
he did not fed that the court’s decison would have any effect on Pennsylvania s wetlands:
“[Pennsylvania g wetland protection and restoration efforts are yielding sgnificant results’
(2000).
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Sates that Relied on 401 Certification

North Carolina

North Carolinais an example of a state that has relied on 401 certification in the past to
protect wetlands. In North Carolina the agency respongble for overseeing wetlands protection
is the Department of Environment and Natura Resources (NCDENR). Once the Tulloch Rule
was revoked, NCDENR decided to react quickly to insure that state water quaity was not
greatly impacted. In aletter dated December 1997 NCDENR' s attorneys stated that even
though the agency no longer had the authority to regulate activities that only resulted in incidenta
fdlback under the CWA NCDENR did indeed have the authority under North Carolinalaw
(Poyner & Spruill 1998).

NCDENR's Wetlands Drainage Policy went into effect on March 1, 1999 regulating
“...dl forms of ditching and groundwater pumping, including congtruction of ponds in wetlands,
ditching in isolated wetlands, rim-ditching, maintenance of exigting ditches and ditch expansion”
(“Federd and dtate agencies,” 1999). North Carolina s Divison of Water Quality: Wetlands
Drainage Policy is provided in Appendix G. Thisrule requiresthat al condruction activities,
including excavation of five or more acresto obtain afederal Nationd Pollutant Discharge
Elimination System stormwater permit (“Federd and Sate agencies,” 1999). Additiondly, land
disturbances of one or more acres must obtain a sedimentation and erosion control permit
issued by the North Carolinaloca governments or the North Carolina Divison of Land
Resources (“ Federd and state agencies,” 1999).

NCDENR announced the Wetlands Drainage policy five months prior to the
implementation of the policy on March 1 (Powers & Wington, 1999). Many believe that this
five-month gap had tremendous impacts on wetlands within North Carolina by alowing
developers to drain wetlands during this period. North Carolina admits that the announcement
of this rule five months before it was implemented was a mistake (M. Wylie, persond
communication, April 12, 2000). Mike Wylie, EPA Region 4 Wetlands Enforcement
Coordinator, estimates that 5,000 to 6,000 acres of wetlands were drained in North Carolina
during this five-month period (persona communication, April 12, 2000).
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In a phone interview with Don Reuter, Public Affairs Director for NCDENR, he stated
that North Carolina has seen the increasing effects of deteriorating water quality, resulting in
increased fish killswithin the state. Therefore, the loss of wetlands and North Carolina s
inability to protect them was seen asimportant. Buffers and wetlands are seen asvery
important to increasing North Carolina s water quality. The NCDENR had dready determined
that water quality was a problem and needed to be protected when the Tulloch Rule was
revoked. NCDENR resdlized that something had to be done quickly in order to prevent further
damage. North Carolina's quick response was not due to pressure from environmenta groups
athough they did recelve support from such groups (D. Reuter, persona conversation,
February 4, 2000).

Prior to the implementation of the Wetlands Drainage Policy, planners and
commissonersin Brunswick County, North Carolina, were shocked to learn the amount of
wetlands that had been drained in Brunswick County since the revocation of the Tulloch Rule.
They had thought devel opers were avoiding these areas and were surprised to find out they
were wrong after helicopter flights over these areas. Developers in southeastern North Carolina
have taken advantage of the invaidation of the Tulloch Rule and have ditched and drained
14,000 acres of wetlands between the revocation of the Tulloch Rule and May 1999 (SELC,
1999).

EPA and the Corps are aiding North Carolinato ensure that individuas comply with the
Wetlands Drainage Policy. EPA officids are contemplating a $30,000 grant to aid North
Cardlinain enforcing their policy (Feagans, 1999). Additiondly, North Carolinais developing a
Statewide Wetland and Stream Management Strategy. This Strategy is being developed to
provide both regulatory and nonregulatory aternatives to wetlands protection representing
variousinterest groups such as agriculture, forestry, environmenta coditions, industry,
development, loca governments, and federa agencies (North Carolina Department of
Environment and Natural Resources [NCDENR], 2000).

Although North Cardlinais actively trying to protect its valuable wetlands they may il
potentiadly be in danger. Builders, developers, and timbering interests claim that the North
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Carolina Wetlands Drainage Policy is not authorized through existing state laws. The groups
filed suit againg NCDENR in an effort to invadidate these requirements (Harper, 1999c).

Virginia

Virginia, another state that relied on 401 certification, has yet to implement alaw
protecting wetlands from Tulloch ditching. Maryland and Pennsylvania are partners dong with
Virginiain the Chesapeake Bay Program. This program was developed to protect the
Chesapeake Bay. Although, Maryland and Pennsylvania both have enacted laws to protect
non-tidal wetlands, Virginia has not enacted such alaw thusfar.

Governor Jm Gilmore s wetlands committee has advised him to do something to
protect Virginia s wetlands from further damage. This committee was formed by an executive
order by the Governor to help devise an gpproach to preserving Virginia s wetlands (J. Hassell,
personal conversation, April 5, 2000). Nine of the sixteen members have urged Governor
Gilmore to introduce a state law requiring a permit for those activities that drain wetlands
(Springston, 1999b). However, in 1991 Attorney General Mary Sue Terry opined that existing
date and federd law limits the Virginia Department of Environmenta Qudity’ s authority to those
activities requiring section 401 certification (Terry, 1991). In her opinion exigting law does not
authorize establishment of a comprehensive nontidal wetlands program beyond the authority
granted in section 401. Even though Governor Gilmore claims to be committed to ano net loss
of wetlands program, relying on this information he asserts that he does not possess the
authority to regulate these activities under current sete law. Current Attorney Generd for
Virginia, Mark L. Earley agreeswith Mary Sue Terry’s opinion stating that, “...the Generd
Assembly would have to pass new legidation” in order for the state to regulate the ditching of
wetlands (Lessig, 1999). John Paul Woodley Jr., Secretary of Naturd Resources, stated that
he and other adminigration officias fed that the Governor does not have the authority under
current state law to implement a state wetland law requiring devel opers to acquire a permit prior
to draining awetland. Hefurther gates, “...immediate action by the governor likely would lead
to protracted and costly litigation that we likely could end up losing” (Harper, 1999¢). In order
for this not to happen John Paul Woodley J. believesthat Virginiawill have to create new
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legidation regulating nontidd wetlands. The Department of Environmental Qudity (DEQ) differs
with this statement and wrote a letter to the governor stating that he did indeed have the
authority to implement a state wetland law that would regulate Tulloch type ditching (Harper,
1999c).

The difference in the number of wetlands destroyed prior to revocation of the Tulloch
Rule contrasts greetly with the acres destroyed after the invdidation. Table 4.4 outlines the
number of wetland acres destroyed and restored while the Tulloch Rule wasin effect and the
number of wetland acres destroyed after the invdidation of the Rule. Since a404 permit is not
required for Tulloch type ditching and subsequently does not require mitigation restoration acres
are not applicable after the Tulloch Rule was revoked.

Table 4.4: Comparison of Chesapeake, Virginia Wetland Acres Destroyed During and After the Tulloch Rule

wasin Effect
Chesapeake, Virginia | While the Tulloch Nine months after | Potential wetland
Rulewasin effect theinvalidation of | acresplanned for
(1994-1998) the Tulloch Rule development
Wetland acres 214 acres 1,716 acres 4,325 acres
destroyed
Wetland acres 384 acres Datanot available | Datanot available
restored

Source: (SELC, 1999)

Tida wetlands have been regulated by the state for over 25 years but the state hes
relied on the federad government to regulate non-tidal wetlands. Since the invdidetion of the
Tulloch Rule, non-tidal wetlands can be drained without a section 404 permit (Winegar,
20004). Developers believe that non-tida wetlands should not be regulated due to the smaller
benefits they believe these wetlands provide. However, research has not shown that tidal
wetlands are more important than non-tidal wetlands. A study conducted by the National
Academy of Sciences found “the scientific basis for policies that attribute lessimportanceto ...
isolated wetlands than to other wetlands is weak” (Chesapeake Bay Foundation [CBF],
2000c).

In an effort to protect non-tidal wetlands, three bills were brought before the Virginia
Legidature. House Bill (HB) 1170 and Senate Bill (SB) 648, commonly cdled the Virginia
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Nontidal Wetlands Resources Act and Senate Bill 695. HB1170 and SB 648 are essentidly
the same; they both address the Tulloch loophole and other loopholes affecting destruction of
wetlands. SB 695 only pertains to Tulloch ditching and does not address other loopholes. For
example, this bill does not address the filling of non-tidal wetlands. The Chesapeske Bay
Foundation and other conservation organization are not in support of this bill because of its
limited scope and ascertain that thisbill is*...merdy aband aid approach to closing one of
many loopholesin the federal wetlands program” (CBF, 2000b). SB 695 “prevents Virginia
from taking the lead role in wetland permitting decisions, thus failing to establish a process that
eliminates duplication and ensures consstency and rliability” (CBF, 2000b).

Michad Toason, executive vice president of the Home Builders Association of Virginia,
states that Congress is the appropriate body to address the issue of non-tidal wetlands not
individua states (Lessig, 1999). Parks Rountrey, legidative chairman of the Coastd
Conservation Association of Virginia, when discussing the need for a state law protecting non
tidal wetlands stated, “fisherman, the environment and business communities dl benefit from a
gtable, consstent wetland regulatory program. States such as Maryland and Pennsylvania that
have established wetland programs provide direct evidence that development and wetland
protection can coincide’ (Winegar, 2000a, p. E-5). However, not everyone feds thisway.
Mark Ailsworth, executive vice president of the Peninsula Housing & Builders Association,
opposed the two hills. He ascertains that there is no proof that Tulloch ditching is occurring and
that these hills provide environmentaists away to further their efforts to hinder developers who
are trying to provide housing for the generd public. J. Roger Glunt, presdent of NAHB after
learning of the adoption of the Tulloch Rule asserts that, the Tulloch Rule would be an obstacle
for young homebuyers to acquire homes at a reasonable rate (“Home builders file suit”, 1993).
Wilmer Stoneman, one of the members on Gilmore s wetlands advisory committee and a
member of the Virginia Farm Bureau Federation, warns againgt Virginiaimplementing alaw to
protect non-tidal wetlands smilar to Maryland' s stating that this could “become ared
bureaucratic nightmare’ (Harper, 1999¢). He goes on to suggest that Virginia should “come up
with something to solve Tulloch, [without tying] up everyone se's hands with other redtrictions”
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(Harper, 1999¢). Approximately 578,000 acres of wetlandsin Virginiaare classfied as norn+
tidal wetlands (Lessig, 1999). Presumably, not al 578,000 acres are at risk of being destroyed.
Legidative committees passed HB 1170, SB 648, and SB 695. After the three bills
were passed they moved on to the opposite legidative body. During this time environmental
organizations urged individuds to cal Governor Gilmore requesting him to sgn HB 1170 and
SB 648 and rgject SB 695 as they believe that SB 695’ s approach
gl leaves many wetlands at risk of destructive activities. The passing of HB 1170 and SB 648
would dlow for Virginiato meet their commitments under the Chesapeake Bay Program.

On February 28, 2000, HB 1170 and SB 648 were passed while SB 695 was
rgjected (Peter, 2000). These bills now require Governor Gilmore s signature to become law.
The bill as sent to Governor Gilmore is provided in Appendix H. The new bill would stop the
“unregulated draining of nontidal wetlands’ 280 days after enactment (Harper, 2000). Other
loopholes addressed in the bill would be effective until October 2001 (Harper, 2000). Thislaw
would go into effect three years after the Tulloch Rule was revoked after many wetlands have
been drained for development. While environmentaists see the passing of these two billsasa
magor step in the direction of wetland protection, it may be too late to protect many of Virginia's
environmentaly sengtive wetlands.

On Monday, April 10, 2000 Governor Gilmore did not sign the new bill into law.
Instead he sent the bill back to state lawmakers (Harper, 2000). Governor Gilmoreis
requesting an amendment to the bill but is keeping most of the requirementsin tact. The
amendment would be to “dlow sand minesto obtain generd permitsinstead of dricter,
individua ones’ (Harper, 2000). Appendix H displays the changes Governor Gilmore made to
the bill on April 10, 2000. Many believed that Governor Gilmore would dter this bill more
dragtically (Harper, 2000).
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Section 5: Stakeholder Reactionsto the I nvalidation of the Tulloch Rule

No one stakeholder is content with the way the Corpsis enforcing section 404 through
the CWA. Whenthe Tulloch Rule was passed, the development community fet that this Rule
was too sringent while environmentalists felt the new Rule was il too week. “The fear of the
environmentaigs is that the Tulloch Rule is just a method by which the government and
developers can legitimize wetland destruction” (Lenetsky, 1994). Reection to the repedl of the
Tulloch Rule has likewise been varied among the different interest groups. “The [Tulloch] ruling
has been hailed as good news for builders, but environmentaists warn of further wetland losses”
(Winston, 1997, p.3).

The following sections present reactions of various stakeholder groups to the revocation
of the Tulloch Rule. The viewpoints of the various groups are presented as fact. The author
leaves resolution of their conflicting views to the reeder.

Sakeholders with an Economic Interest

Stakeholders with an economic interest in the debate generdly view the American
Mining Congress v. Army Cor ps of Engineers decision asavictory for private property
rights. The victory “removes another obstacle from the anti- growth community” (Winston,
1997, p. 9). Despite contrary clamsin the National Wetlands Inventory (NWI1), there has been
ano-net-loss of wetlands. The NWI fails to account for mitigation rules that require 1.5-2
acres of wetland restoration or creation for every one acre filled under a section 404 permit
(Baker, 1999). “The only thing that | can think of that has been more overhyped than Tulloch
ditching in the past yeer isthe Y2k bug” (Winegar, 2000b, p. E-5).

Theinvdidation of the Tulloch Rule will discourage the Corps and the EPA from further
implementing regulations that do not have any “foundation in law” (Wingon, 1997, p. 9). The
main problem is that there has never been a specific law that protects wetlands (Baker, 1999, p.
869). If you wish to prevent the remova of soil from wetlands“...you must go to Congress
and have them write alaw” (Baker, 1999, p. 869).



The congtruction and manufacturing trade associations that brought the suit againgt the
Corps and the EPA which resulted in the revocation of the Tulloch Rule were:

National Association of Home Builders

American Road and Transportation Builders Association
Nationad Mining Congress

American Forest and Paper Association

Nationd Aggregates Association

Nationd Stone Association

One of the effects of the court’s decison is that now activities that are for the public
good, for example, affordable housing, can now take place without the burden of 404
regulations (“ Circuit Court invdidates’, 1998). Theinvaidation of the Tulloch Rule could
potentialy mean aloss of wetlands but this will more than likely not happen (Winston, 1997).
Thered issue “is kegping the aggressive regulatory tendencies of some federal agencies under
control” (Winston, 1997, p. 15).

The revocetion of the Tulloch Rule does not mean that a great number of wetlands are
at risk (Harper, 1999d). Many times draining efforts are not sufficient enough to change a
wetland's characteristics in order to evade regulations under the CWA. “Tulloch ditching is
neither smple nor cheap” (Harper, 1999d).

The Corps and the EPA continue to regulate excavation activities in wetlands after the
court decison in Nationa Mining Congress. On August 13, 1999, the NAHB filed suit agangt
the Corps and the EPA (“NAHB renews chdlenge,” 1999). The case involves an attempt by
Fase Cape Enterprises, to develop 240 acresin Virginia Beach, Virginia. The development
would convert wetlands on this Site into a lake with the remova of vegetation (“NAHB renews
chalenge’, 1999). The Corpsissued acease and desist order against False Cape, requiring
that they apply for asection 404 permit for their activities. Thisisthe first suit of thiskind since
the Tulloch Rule has been revoked and is expected to “have nationd sgnificance” (“Naturd
resources — Wetlands: home builders,” 1999).

Development oriented stakehol ders contend that the proposed Virginia Nontidal
Wetlands Resources Act requiring those who wish to drain nor+tidal wetlandsin Virginiato
obtain a permit, will only dow economic development. Non-tidd wetlands do not exhibit the
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characteristics of norma wetlands and are not even saturated most of thetime. Therefore,
efforts should be made to protect those wetlands that are more important to the environment. It
is often difficult to distinguish between non-tidal wetlands and dry land. “Chesapegkeis
suffering in economic development because every time [developerg] turn around, someone says
[they’'ve] got wetlands to ded with. [Developers are] not in favor of taking away wetlands but
at the same time, everything related to wetlands seems so fuzzily decided. It'samost black
magic to tell what'sawetland and what isn't” (Harper, 1999d).

Many farmers aso have an economic interest in the revocation of the Tulloch Rule. At
present farmers are allowed to farm land that contains wetlands as long as they do not destroy
the wetland. However, if there were a Congressiona action to implement a Tulloch-type rule
into the CWA, farmers would experience a decrease in the vaue of their lands. With the ability
to develop in the future land is seen as aretirement package. If a Tulloch-type rule were to be
implemented, it would be more difficult to develop farmland that contains wetlands.

Virginia s proposed Nontida Wetland Resources Act exempts farming from reguletion.
However, as soon as afarmer wished to convert their land to development they would be
required to obtain a permit.

The Nationd Wildlife Federation states that the conversion of wetlands to agriculture
production is the leading cause of wetland losses and that “farmers must find more effective
ways to avoid destroying wetlands’ (Nationa Wildlife Federation [NWF], 2000). The
Conservation Reserve Program and the Wetlands Reserve Program both provide incentives to
farmersin an effort to preserve wetlands. These programs will pay farmersto not use
“ecologically senstive areas’ (NWF, 2000).

Locd governments felt both economic impacts from the adoption and the revocation of
the Tulloch Rule. Since the adoption of the Tulloch Rule presumably reduced the value of
affected land, income generated from real property taxes decreased aswell. A study was
conducted in Arkansas, a state with approximatdly 2.76 million acres of wetlands (Tolman,
1993). This study was conducted shortly after the Corps and the EPA enacted the Tulloch
Rule and Arkansas was projected to “...1ose more than $183 million in property tax revenuein

the firgt year” (Tolman, 1993, p. A8). One may extrapolate from these findings that local
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governments nationwide had the potentid of losing up to $6.9 billion in property taxesin the first
year of the adoption of the Tulloch Rule (Tolman, 1993). However, it should be noted that it is
unclear whether this study took into account the more stringent wetland regulations aready
imposed in some States.

The revocation of the Tulloch Rule has dso had an impact on loca governments. As
more wetlands are being destroyed as a result to draining efforts, locdities will be forced to
alocate more funds to mitigate flooding and degraded water qudity as aresult of the loss of
wetlands. They will aso incur higher storm water and sewage treatment costs (CBF, 2000a).
“When wetlands are lost these costs are passed on to taxpayers, loca communities and the
public at large” (Swamped with Cash, 2000). It is hard to determine the larger affect on loca
governments whether it isin terms of loss property taxes due to the enactment of the Tulloch
Rule or in the dlocation of funds to offset the impacts due to the revocation of the Tulloch Rule.

While some locdities purchase wetlands in an effort to preserve them, other locdities
promote the draining of wetlands. Some locdities drain wetlands themsdves. Hampton Roads
isan example of alocdlity that has taken advantage of the revocation of the Tulloch Rule. For
example, apotentia threat to Virginia s non-tidal wetlands is a proposed development in
Stumpy Lake. In 1918 the City acquired Stumpy Lake on the Virginia Beach/Chesapeske
border as areservoir (Harper, 1999a). The City just recently sold thisland to Edward S.
Garcia Sr., adeveoper in this area, who plans to drain 450 acres of non-tidal wetlands
(Harper, 1999a). This action caused many people to voice their concerns over the potential
hazard. “If [Garcig) drainsthat area by ditching the wetlands, most things are going to die, said
Scott Eggleston, a spokesman for Citizens of Stumpy Lake, a grass-roots organi zation fighting
development plans’ (Harper, 1999a). The Chesapeake Bay Foundation considers these
activities as“irrespongble [and believes| government should be a guardian of our resources’ not
the culprits (CBF, 2000d).

Private Property Rights Advocates

Private property rights advocates hail the revocation of the Tulloch Rule asavictory.
The Tulloch Rule had an impact on their property vaues and they should be able to do



whatever they want with their own land. “Findly, [property owners] have a chance to recover
the vaue of [their] land that the federal government has taken away” (Feagans, 1999, p. 1B).

Some property owners that believe that wetland regulations have an adverse impact on
their enjoyment of their land have begun to file tekings daims® and are beginning to win (Adler,
1999). Federa and state lawmakers have proposed several measures, which would alow
landownersto recover lossesin the event of a“taking”. These proposed laws would provide a
wider range of circumstances that would account for a*“taking” than what is currently used.
However, property owners may dternaively gpply to conservation organizations to fund
restoration and conservation efforts or to purchase an easement across their property. Many
landowners hesitate to restore wetlands on their property, fearing that now the federa
government can control their land after the retoration. Therefore, “ ... private wetland
consarvation and restoration would likely be greater were federd regulations not in the way”
(Adler, 1999, p. 11).

Private property rights advocates claim that environmentdists have overestimated the
number of wetlands being drained therefore; property owners should be able to drain wetlands
on their own property (Springston, 1999a). “We re not going in and draining al of southeastern
Virginia, said David Blevins, a supervisor with VICO Congtruction Corporation, a Chesapeske
company that drains wetlands. “ Often, the owners have been paying taxes on the property for
years, and they want to drain it for farming or development. They're just trying to utilize their
property” (Springston, 1999a).

Environmental |nterest

There are many different environmenta organizations concerned about wetland
protection. Many of these organizations were dready in place prior to the court’sruling in
AMC. Both nationa and loca organizations have the same god, to protect wetlands for further
generations. Congress has aso created conservation programs to protect our nation's

wetlands. These organizations are the North American Waterfowl

® “Private property shall not be taken for public use without just compensation” (Fifth Amendment to the
United States Constitution).



Management Plan cregated in 1986, the Partners for Wildlife Program created in 1987, and the
Wetland Reserve Program established in 1990 (Adler, 1999). These programs wish to work
with landownersin order to educate them about the benefits of wetlands and

offer nonregulatory aternatives to wetland protection. The three programs created by Congress
aredmilar in that they dl provide funding to private landownersin an effort to protect those
wetlands located on private lands. “Typicaly, the program covers the costs of restoration and
the purchase of an essement® to ensure that the restored wetlands are protected” (Adler, 1999,
p. 11). Often private conservation organizations work with these programs to help ensure that
restoration efforts are successful. These programs are drictly voluntary but give landowners a
means to fed that their land is not being taken without just compensation. “The mogt effective
way to conserve wetlands is to avoid destroying them in the first place’” (NWF, 2000). The
court'sruling is a huge obstacle in the way of wetland protection.

Wetland acres|ogt to this loophole in the CWA are significant. The rate of wetlands
being logt can be trandated into a“loss [equivaent] to afootbal field of wetlands every five
minutes, every hour, every day” (NWF, 2000). Thereis no judtification for requiring permits for
filling wetlands while permitting them to be drained. Rollin MacRae, of the Texas Parks and
Wildlife Department asserts that he and other officias have seen many casesin Texasin which
attorneys have advised landowners to drain their wetlands rather than going through the process
of gpplying for a section 404 permit (Dawson, 1997).

In response to the Virginia non-tidal wetland dispute, non-tidal wetlands“...help
maintain the quaity of our drinking water as well as control floods. Some animas and plants
livein non-tidd wetlands, and destroying wetlands would destroy their habitat” (Lessig, 1999).
Additiondly, non-tiddl wetlands aid in the protection of the Chesapeake Bay.

Environmentalists contend thet if draining continues along the coast of Virginia, disaster
will inevitably occur. The revocation of the Tulloch Ruleis*...probably one of the most
sgnificant threats to wetlands, and to water qudity in the Bay, in the last 20 or 30 years’
(Feagans, 1999, p. 1B). Concerned about protecting Virginia s wetlands, 11 conservation



organizations’ wrote Governor Gilmore urging him to pass a state wetland law. Governor
Gilmore does not believe that the Commonwealth has the authority under current state law to
regulate the ditching and draining of nontidd wetlands. Environmenta lawyers date that
Gilmore does have the authority to regulate ditching and draining efforts in wetlands citing
“...Virginid s State Water Control Law, which bars any activity that dters the physicd,
chemica and biologica properties of state waters without apermit” (Harper, 1999b).
Gilmore s priorities are in the wrong place (Harper, 1999¢). Gilmore clamsthat one of his
godsisto “reverse Virginia slong-term loss of wetlands’ but developers are one of his biggest
supporters (CBF, 2000c). Furthermore, Governor Gilmore is a supporter of property rights,
therefore, thisisa“ paliticaly senstive’ issue for im (Harper, 1999c). Congresswill not
change the CWA to further regulate wetlands because “...many members of Congress are
hostile to wetlands regulations’ (Cushman, 1998, p. A9).

One property owner in North Carolinais disgusted at the lack of ability the Wetland
Restoration Program has had in restoring wetlands to North Carolina. Kevin L. McGuire a
resident from Chaped Hill Sates, “as ataxpayer [| am] watching our wetlands being drained, and
seeing millionsin tax money go to support a Wetland Restoration Program that has yet to
restore afew acres of wetlands’ (McGuire, 1999, p. A17). However, it should be noted that
when Mr. McGuire s editorid was printed in Raleigh, North Carolina s newspaper, The News
& Observer, NCDENR’s Wetland Drainage Policy was only in effect for 12 days.

Additionally, some property owners are in favor of protecting wetlands because they
are experiencing the disadvantages of wetland destruction. The degradation of
wetlands could have an impact on their property vaues aswell. For example, Doris Wilson, a
property owner in Louisville, Kentucky, states, “she hadn’t been flooded after 20 yearsin her
home — until last year. The summer after a neighboring developer destroyed a nearby wetland,

® An easement allows the purchaser to use the land in acertain way. In thisinstance the program purchases
the portion of the property where the wetland islocated. The landowner sells the easement to the
organization and is no longer allowed to degrade this portion of their property.

" These 11 organi zations are the Chesapeake Bay Foundation, James River Association, the Virginia chapter
of the Sierra Club, 1zaak Walton L eague of America, Audubon Naturalist Society, Clean the Bay Day Inc.,
Conserve Virginia, Friends of the North Fork of the Shenandoah River, Friends of the Rivers of Virginia,
Glenwood Community Association Inc., and Piedmont Environmental Council.
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her yard flooded, even though it was't raining. When it did rain, three feet of water forced her
from her home for two months’ (Sierra Club, 2000). While developers are regping the benefits
nearby property owners are being adversely affected.

Section 6: Summary and Conclusion

This paper has demondrated that federa regulation of wetlands has evolved in a
peculiar fashion. Due to questionable Congressiond and Congtitutiona authority the ability of
the EPA and the Corps to regulate wetlands is unclear and protects wetlands only indirectly.

The revocation of the Tulloch Rule threatens to dramatically reduce the amount of
wetlands in the United States. Some states had dready implemented wetlands laws that
regulated the ditching the draining of wetlands prior to the Tulloch Rule being adopted. These
dates subsequently were not severdly impacted by the revocation of the Tulloch Ruleif they
were impacted at al. Other states did not have comprehensive wetland regulations prior to the
revocation of the Tulloch Rule and indteed relied on federd regulations. These Sates were
severdly impacted by the revocation of the Tulloch Rule.

Reactions to the revocation of the Tulloch Rule by state regulators, Sate legidatures,
and other stakeholders have been varied. Those stakeholders with an economic interest
opposed the adoption of the Tulloch Rule and generdly hail the decison in American Mining
Congress asavictory. These stakeholders contend that any action to regulate Tulloch type
ditching should come at the federd level. Private property rights advocates agree that the
American Mining Congress decisonisavictory. They assert that the adoption of the Tulloch
Rule was an infringement on their rights. However, those stakeholders with an environmenta
interest are outraged by the revocation of the Tulloch Rule and contend that action should be
taken at the state level to offset further wetland losses. Some states like North Carolina acted
quickly to fill the Tulloch loophole. Other gateslike Virginia have been dow to respond.

Theinvaidation of the Tulloch Rule makesthe no net loss god dl the more difficult to
achieve. If the 1998 net gain god or even the no net loss god is going to be attained, wetland
regulation must be stringent. More of the nation’ s wetlands are in danger of being destroyed
snce the invdidation of the Tulloch Rule. Developers have been using equipment to drain
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wetlands by removing the soil and replacing it in upland areas or by capturing it in buckets to be
removed esewhere. If these activities only result in incidentd falback, mitigation is not
required. Clearly, unmitigated destruction failsto ad in achieving the net gain or no net loss
gods.

Many believe that the gppropriate response to the invaidation of the Tulloch Ruleis at
the federd level. Under thisview, Congress should redefine the discharge of dredge and fill
materia in the CWA to account for thisloophole. Any changesto the CWA by Congress, to
account for this loophole will take a consderable amount of time. Likewise, no action isbeing
taken at present by Congress to address thisloophole. Given the odd origin and foundation of
federa regulaionsto protect wetlands, state regulation may provide more logica and effective
protection methods. Any State response needs to come quickly in order to protect wetlands for
future generations. Additiondly, stringent regulations imposed by states will offset the danger of
federd regulations being overturned again.

States may be in a better position to regulate their wetlands than the federd government.
Individua states may be better equipped to identify those sensitive areas that need to be
protected and the proper approach to take to protect these resources. However, all states
must agree to implement state wetland regulations to provide consstency between the states. If
al sates do not agree to enforce stringent wetland protection laws this would be detrimental to
neighboring statesin terms of water quality. One of the benefits of wetlands isthat they help to
filter pollutants therefore, if one state implements regulation to protect wetlands it could be
negated by a neighboring state that chooses not to. However, in an effort to attract
development and/or businesses some states may choose not to implement wetlands regulations
and engage in a“race to the bottom”. An effort will need to be made to ensure that there is
consstency in regards to wetlands regulation among the different states.

The different approaches taken by different states have resulted in varying impacts.
When comparing Massachusetts, Maryland, and Pennsylvaniato North Carolinaand Virginia,
one can see the difference that a proactive approach can make. Those states that have planned
an approach before a rule change has occurred are less likely to be severely impacted. States

with proactive environmenta planning are better able to protect their resources than states with



areactive gpproach. Additiondly, reactive approaches tend to be incrementa whereas
proactive approaches tend to be more comprehensive. |f some states had not relied on the
federal government to protect their wetlands from destruction they would not have been
adversaly impacted by the invaidation of the Tulloch Rule. Although the public does not dways
embrace these proactive approaches, planners should still attempt to incorporate these
approaches into their practice.

States like North Carolinaand Virginiathat have chosen to take a reactive approach to
wetlands regulation have been more severely impacted than the proactive states. North
Caralinaand Virginiataken two different reactive agpproaches to the revocation of the Tulloch
Rule. North Carolinaresponded quickly to the revocation of the Tulloch Rule. However, the
date ill logt alarge amount of wetland acres between the time the Tulloch Rule was revoked
and when the state implemented their Wetlands Drainage Policy on March 1, 1999. Virginia
has been dow to respond to the revocation of the Tulloch Rule. This delayed response has had
atremendous impact on Virginid s wetlands. However, if the Virginia Nontidd Wetlands
Resources Act issigned into law it will be harder for those individuas who are opposed to the
law to chalenge the statute and associated regulations. If the Governor signs the bill, as
expected the program will have afirmer foundation in the law than the program implemented by
North Carolina. Opponents to the North Carolina policy brought suit againgt the state for
implementing its wetland regulations after the revocation of the Tulloch Rule. Landowners dlege
that North Carolina does not have the authority under current state law to implement their
Wetlands Draining Policy. Even though North Carolina s quick response has less foundation in
law, it has protected many wetland acres from destruction.

A quick response taken by those states that have relied in the past on 401 state water
qudlity certification will help to protect the nation’ swetlands. If the VirginiaNontidal Wetland
Recourses Act is signed by the Governor, it will have taken Virginia over two years snce the
Nationa Mining Association decison to respond. North Carolina responded by implementing
its Wetland Drainage Policy in less than ayear after the Nationd Mining Association decision.
This quick response has protected many of North Carolina s wetlands from devel opment.
However, if both of these states had implemented proactive environmenta planning practices
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into their wetland programs prior to the revocation of the Tulloch Rule, they would not be faced
with this problem.

It istoo late to correct the impacts that have dready occurred since the revocation of
the Tulloch Rule in those Sates that relied in the past on 401 sate water quality certification.
However, some environmenta benefits may be achieved from the revocation of the Tulloch
Rule. States can learn from this example and begin to implement proactive environmenta
approaches to protect their natura resourcesin the future. A lesson that can be acquired from
the revocation of the Tulloch Ruleisthat states cannot aways rely on the federd government to
protect their resources. Additionally, in regards to wetland protection if the Tulloch Rule had
not been revoked states would have more than likely not designed their own wetland
regulations. If indeed wetlands will be better protected at the Sate level then the revocation of
the Tulloch Rule has given some states the push they needed in order to develop more stringent
wetland regulations. While many wetland acres have been lost the implementation of wetland
protection regulations at the Sate level will insure that more acres are not lost to devel opment.
Findly, while the Tulloch Rule isinvaid on the federd leve states may now step in to fill this
regulatory gap. If the Tulloch Rule had not been implemented in 1993, states may il berdying
on the federal government to protect their wetlands and may not have come asfar asthey are
today in the promation of wetland protection. The invdideation of the Tulloch Rule has led
environmentd interests to join together in atempts to have states act quickly to protect their
wetlands. Onething is certain, more responsibility needs to be taken in order to conserve the

nation’' s wetlands.
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APPENDIX A

Clean Water Act, Section 404
(33 U.S.C. 81344, 2000)

§ 1344. Permits for dredged or fill material
(a) Discharge into navigable waters at specified disposal sites

The Secretary may issue permits, after notice and opportunity for public hearings for the discharge of
dredged or fill material into the navigable waters at specified disposal sites. Not later than the fifteenth day
after the date an applicant submits all the information required to complete an application for a permit under
this subsection, the Secretary shall publish the notice required by this subsection.

(b) Specification for disposal sites

Subject to subsection (c) of this section, each such disposal site shall be specified for each such permit by

the Secretary (1) through the application of guidelines developed by the Administrator, in conjunction with
the Secretary, which guidelines shall be based upon criteria comparable to the criteria applicable to the
territorial seas, the contiguous zone, and the ocean under section 1343(c) of this title, and (2) in any case
where such guidelines under clause (1) alone would prohibit the specification of a site, through the
application additionally of the economic impact of the site on navigation and anchorage.

(c) Denial or restriction of use of defined areas as disposal sites

The Administrator is authorized to prohibit the specification (including the withdrawal of specification) of

any defined area as a disposal site, and he is authorized to deny or restrict the use of any defined area for
specification (including the withdrawal of specification) as a disposal site, whenever he determines, after
notice and opportunity for public hearings, that the discharge of such materials into such area will have an
unacceptable adverse effect on municipal water supplies, shellfish beds and fishery areas (including
spawning and breeding areas), wildlife, or recreational areas. Before making such determination, the
Administrator shall consult with the Secretary. The Administrator shall set forth in writing and make public
his findings and his reasons for making any determination under this subsection.

(d) "Secretary" defined

The term "Secretary” as used in this section means the Secretary of the Army, acting through the Chief of
Engineers.

(e) General permits on State, regional, or nationwide basis

() In carrying out his functions relating to the discharge of dredged or fill material under this section, the

Secretary may, after notice and opportunity for public hearing, issue general permits on a State, regional, or
nationwide basis for any category of activities nvolving discharges of dredged or fill material if the
Secretary determines that the activities in such category are similar in nature, will cause only minimal
adverse environmental effects when performed separately, and will have only minimal cumulative adverse
effect on the environment. Any general permit issued under this subsection shall (A) be based on the
guidelines described in subsection (b)(1) of this section, and (B) set forth the requirements and standards
which shall apply to any activity authorized by such general permit.

(2) No general permit issued under this subsection shall be for a period of more than five years after the
date of its issuance and such general permit may be revoked or modified by the Secretary if, after



opportunity for public hearing, the Secretary determines that the activities authorized by such general permit
have an adverse impact on the environment or such activities are more appropriately authorized by
individual permits.

(f) Non-prohibited discharge of dredged or fill material
(1) Except as provided in paragraph (2) of this subsection, the discharge of dredged or fill material--

(A) from normal farming, silviculture, and ranching activities such as plowing, seeding, cultivating, minor
drainage, harvesting for te production of food, fiber, and forest products, or upland soil and water
conservation practices;

(B) for the purpose of maintenance, including emergency reconstruction of recently damaged parts, of
currently serviceable structures such as dikes, dams, levees, groins, riprap, breakwaters, causeways, and
bridge abutments or approaches, and transportation structures;

(C) for the purpose of construction or maintenance of farm or stock ponds or irrigation ditches, or the
maintenance of drainage ditches;

(D) for the purpose of construction of temporary sedimentation basins on a construction site which does
not include placement of fill material into the navigable waters;

(E) for the purpose of construction or maintenance of farm roads or forest roads, or temporary roads for
moving mining equipment, where such roads are constructed and maintained, in accordance with best
management practices, to assure that flow and circulation patterns and chemical and biological
characteristics of the navigable waters are not impaired, that the reach of the navigable waters is not
reduced, and that any adverse effect on the aquatic environment will be otherwise minimized;

(F) resulting from any activity with respect to which a State has an approved program under section
1288(h)(4) of thistitle which meets the requirements of subparagraphs (B) and (C) of such section,

is not prohibited by or otherwise subject to regulation under this section or section 1311(a) or 1342 of this
title (except for effluent standardsor prohibitions under section 1317 of thistitle).

(2) Any discharge of dredged or fill material into the navigable waters incidental to any activity having as
its purpose bringing an area of the navigable watersinto a use to which it was not previously subject, where
the flow or circulation of navigable waters may be impaired or the reach of such waters be reduced, shall be
required to have a permit under this section.

(g) State administration

(1) The Governor of any State desiring to administer its own individual and general permit program for the
discharge of dredged or fill material into the navigable waters (other than those waters which are presently
used, or are susceptible to use in their natural condition or by reasonable improvement as a means to
transport interstate or foreign commerce shoreward to their ordinary high water mark, including al waters
which are subject to the ebb and flow of the tide shoreward to their mean high water mark, or mean higher
high water mark on the west coast, including wetlands adjacent thereto) within its jurisdiction may submit to
the Administrator a full and complete description of the program it proposes to establish and administer
under State law or under an interstate compact. In addition, such State shall submit a statement from the
attorney general (or the attorney for those State agencies which have independent legal counsel), or from
the chief legal officer in the case of an interstate agency, that the laws of such State, or the interstate
compact, as the case may be, provide adequate authority to carry out the described program.

(2) Not later than the tenth day after the date of the receipt of the program and statement submitted by any

51



State under paragraph (1) of this subsection, the Administrator shall provide copies of such program and
statement to the Secretary and the Secretary of the Interior, acting through the Director of the United States
Fish and Wildlife Service.

(3) Not later than the ninetieth day after the date of the receipt by the Administrator of the program and
statement submitted by any State, under paragraph (1) of this subsection, the Secretary and the Secretary of
the Interior, acting through the Director of the United States Fish and Wildlife Service, shall submit any
comments with respect to such program and statement to the Administrator in writing.

(h) Determination of State's authority to issue permits under State program; approval; notification;
transfersto State program

(1) Not later than the one-hundred-twentieth day after the date of the receipt by the Administrator of a
program and statement submitted by any State under paragraph (1) of this subsection, the Administrator
shall determine, taking into account any comments submitted by the Secretary and the Secretary of the
Interior, acting through the Director of the United States Fish and Wildlife Service, pursuant to subsection
(g) of this section, whether such State has the following authority with respect to the issuance of permits
pursuant to such program:

(A) To issue permits which--

(i) apply, and assure compliance with, any applicable requirements of this section, including, but not
limited to, the guidelines established under subsection (b)(1) of this section, and sections 1317 and 1343 of
thistitle;

(ii) arefor fixed terms not exceeding five years; and
(iii) can be terminated or modified for cause including, but not limited to, the following:
(1) violation of any condition of the permit;

(1) obtaining a permit by misrepresentation, or failureto disclose fully al relevant facts;

(111) change in any condition that requires either atemporary or permanent reduction or elimination of the
permitted discharge.

(B) To issue permits which apply, and assure compliance with, all applicable requirements of section 1318
of thistitle, or to inspect, monitor, enter, and require reports to at least the same extent as required in section
1318 of thistitle.

(C) To assure that the public, and any other State the waters of which may be affected, receive notice of
each application for a permit and to provide an opportunity for public hearing before a ruling on each such
application.

(D) To assure that the Administrator receives notice of each application (including a copy thereof) for a
permit.

(E) To assure that any State (other than the permitting State), whose waters may be affected by the
issuance of a permit may submit written recommendations to the permitting State (and the Administrator)
with respect to any permit application and, if any part of such written recommendations are not accepted by
the permitting State, that the permitting State will notify such affected State (and the Administrator) in
writing of itsfailure to so accept such recommendations together with its reasons for so doing.

(F) To assure that no permit will be issued if, in the judgment of the Secretary, after consultation with the
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Secretary of the department in which the Coast Guard is operating, anchorage and navigation of any of the
navigable waters would be substantially impaired thereby.

(G) To abate violations of the permit or the permit program, including civil and criminal penalties and other
ways and means of enforcement.

(H) To assure continued coordination with Federal and Federal-State water- related planning and review
processes.

(2) If, with respect to a State program submitted under subsection (g)(1) of this section, the Administrator
determines that such State--

(A) has the authority set forth in paragraph (1) of this subsection, the Administrator shall approve the
program and so notify (i) such State and (ii) the Secretary, who upon subsequent notification from such
State that it is administering such program, shall suspend the issuance of permits under subsections (a) and
(e) of this section for activities with respect to which a permit may be issued pursuant to such State
program; or

(B) does not have the authority set forth in paragraph (1) of this subsection, the Administrator shall so
notify such State, which notification shall also describe the revisions or modifications necessary so that
such State may resubmit such program for a determination by the Administrator under this subsection.

(3) If the Administrator fails to make a determination with respect to any program submitted by a State
under subsection (g)(1) of this section within one-hundred-twenty days after the date of the receipt of such
program, such program shall be deemed approved pursuant to paragraph (2)(A) of this subsection and the
Administrator shall so notify such State and the Secretary who, upon subsequent notification from such
State that it is administering such program, shall suspend the issuance of permits under subsection (a) and
(e) of this section for activities with respect to which apermit may be issued by such State.

(4) After the Secretary receives notification from the Administrator under paragraph (2) or (3) of this
subsection that a State permit program has been approved, the Secretary shall transfer any applications for
permits pending before the Secretary for activities with respect to which a permit may be issued pursuant to
such State program to such State for appropriate action.

(5) Upon notification from a State with a permit program approved under this subsection that such State
intends to administer and enforce the terms and conditions of ageneral permit issued by the Secretary under
subsection (e) of this section with respect to activities in such State to which such general permit applies,
the Secretary shall suspend the administration and enforcement of such general permit with respect to such
activities.

(i) Withdrawal of approval

Whenever the Administrator determines after public hearing that a State is not administering a program
approved under subsection (h)(2)(A) of this section, in accordance with this section, including, but not
limited to, the guidelines established under subsection (b)(1) of this section, the Administrator shall so
notify the State, and, if appropriate corrective action is not taken within a reasonable time, not to exceed
ninety days after the date of the receipt of such notification, the Administrator shall (1) withdraw approval
of such program until the Administrator determines such corrective action has been taken, and (2) notify the
Secretary that the Secretary shall resume the program for the issuance of permits under subsections (a) and
(e) of this section for activities with respect to which the State was issuing permits and that such authority
of the Secretary shall continue in effect until such time as the Administrator makes the determination
described in clause (1) of this subsection and such State again has an approved program.

(j) Copies of applicationsfor State permits and proposed general permitsto be transmitted to Administrator

53



Each State which is administering a permit program pursuant to this section shall transmit to the

Administrator (1) a copy of each permit application received by such State and provide notice to the
Administrator of every action related to the consideration of such permit application, including each permit
proposed to be issued by such State, and (2) a copy of each proposed general permit which such State
intendstoissue. Not later than the tenth day after the date of the receipt of such permit application or such
proposed general permit, the Administrator shall provide copies of such permit application or such
proposed general permit to the Secretary and the Secretary of the Interior, acting through the Director of the
United States Fish and Wildlife Service. If the Administrator intends to provide written comments to such
State with respect to such permit application or such proposed general permit, he shall so notify such State
not later than the thirtieth day after the date of the receipt of such application or such proposed general
permit and provide such written comments to such State, after consideration of any comments made in
writing with respect to such application or such proposed general permit by the Secretary and the Secretary
of the Interior, acting through the Director of the United States Fish and Wildlife Service, not later than the
ninetieth day after the date of such receipt. If such State is so notified by the Administrator, it shall not
issue the proposed permit until after the receipt of such comments from the Administrator, or after such
ninetieth day, whichever first occurs. Such State shall not issue such proposed permit after such ninetieth
day if it has received such written comments in which the Administrator objects (A) to the issuance of such
proposed permit and such proposed permit is one that has been submitted to the Administrator pursuant to
subsection (h)(1)(E) of this section, or (B) to the issuance of such proposed permit as being outside the
requirements of this section, including, but not limited to, the guidelines devel oped under subsection (b)(1)
of this section unless it modifies such proposed permit in accordance with such comments. Whenever the
Administrator objects to the issuance of a permit under the preceding sentence such written objection shall
contain a statement of the reasons for such objection and the conditions which such permit would include if
it were issued by the Administrator. In any case where the Administrator objects to the issuance of a
permit, on request of the State, a public hearing shall be held by the Administrator on such objection. If the
State does not resubmit such permit revised to meet such objection within 30 days after completion of the
hearing or, if no hearing is requested within 90 days after the date of such objection, the Secretary may issue
the permit pursuant to subsection (a) or (€) of this section, as the case may be, for such source in
accordance with the guidelines and requirements of this chapter.

(k) Waiver

In accordance with guidelines promulgated pursuant to subsection (i)(2) of section 1314 of this title, the
Administrator is authorized to waive the requirements of subsection (j) of this section at the time of the
approval of a program pursuant to subsection (h)(2)(A) of this section for any category (including any
class, type, or size within such category) of discharge within the State submitting such program.

(I') Categories of discharges not subject to requirements

The Administrator shall promulgate regulations establishing categories of discharges which he determines

shall not be subject to the requirements of subsection (j) of this section in any State with a program
approved pursuant to subsection (h)(2)(A) of this section. The Administrator may distinguish among
classes, types, and sizes within any category of discharges.

(m) Comments on permit applications or proposed general permits by Secretary of the Interior acting
through Director of United States Fish and Wildlife Service

Not later than the ninetieth day after the date on which the Secretary notifies the Secretary of the Interior,
acting through the Director of the United States Fish and Wildlife Service that (1) an application for a permit
under subsection (@) of this section has been received by the Secretary, or (2) the Secretary proposes to
issue a general permit under subsection (€) of this section, the Secretary of the Interior, acting through the
Director of the United States Fish and Wildlife Service, shall submit any comments with respect to such
application or such proposed general permit in writing to the Secretary.



(n) Enforcement authority not limited

Nothing in this section shall be construed to limit the authority of the Administrator to take action pursuant
to section 1319 of thistitle.

(o) Public availability of permits and permit applications

A copy of each permit application and each permit issued under this section shall be available to the public.
Such permit application or portion thereof, shall further be available on request for the purpose of
reproduction.

(p) Compliance

Compliance with a permit issued pursuant to this section, including any activity carried out pursuant to a
general permit issued under this section, shall be deemed compliance, for purposes of sections 1319 and
1365 of thistitle, with sections 1311, 1317, and 1343 of thistitle.

(g) Minimization of duplication, needless paperwork, and delays in issuance; agreements

Not later than the one-hundred-eightieth day after December 27, 1977, the Secretary shall enter into
agreements with the Administrator, the Secretaries of the Departments of Agriculture, Commerce, Interior,
and Transportation, and the heads of other appropriate Federal agencies to minimize, to the maximum extent
practicable, duplication, needless paperwork, and delays in the issuance of permits under this section. Such
agreements shall be developed to assure that, to the maximum extent practicable, a decision with respect to
an application for a permit under subsection (a) of this section will be made not later than the ninetieth day
after the date the notice for such application is published under subsection (a) of this section.

(r) Federal projects specifically authorized by Congress

The discharge of dredged or fill material as part of the construction of a Federal project specificaly
authorized by Congress, whether prior to or on or after December 27, 1977, is not prohibited by or otherwise
subject to regulation under this section, or a State program approved under this section, or section 1311(a)
or 1342 of this title (except for effluent standards or prohibitions under section 1317 of this title), if
information on the effects of such discharge, including consideration of the guidelines developed under
subsection (b)(1) of this section, isincluded in an environmental impact statement for such project pursuant
to the National Environmental Policy Act of 1969 [42 U.S.C.A. § 4321 et seq.] and such environmental impact
statement has been submitted to Congress before the actual discharge d dredged or fill materia in
connection with the construction of such project and prior to either authorization of such project or an
appropriation of funds for such construction.

(s) Violation of permits

(1) Whenever on the basis of any information available to him the Secretary finds that any person isin
violation of any condition or limitation set forth in a permit issued by the Secretary under this section, the
Secretary shall issue an order requiring such person to comply with such condition or limitation, or the
Secretary shall bring a civil action in accordance with paragraph (3) of this subsection.

(2) A copy of any order issued under this subsection shall be sent immediately by the Secretary to the State
in which the violation occurs and other affected States. Any order issued under this subsection shall be by
personal service and shall state with reasonable specificity the nature of the violation, specify a time for
compliance, not to exceed thirty days, which the Secretary determines is reasonable, taking into account the
seriousness of the violation and any good faith efforts to comply with applicable requirements. In any case
in which an order under this subsection isissued to a corporation, a copy of such order shall be served on



any appropriate corporate officers.

(3) The Secretary is authorized to commence a civil action for appropriate relief, including a permanent or
temporary injunction for any violation for which he is authorized to issue a compliance order under
paragraph (1) of this subsection. Any action under this paragraph may be brought in the district court of
the United States for the district in which the defendant is located or resides or is doing business, and such
court shall have jurisdiction to restrain such violation and to require compliance. Notice of the
commencement of such action [FN1] shall be given immediately to the appropriate State.

(4) Any person who violates any condition or limitation in a permit issued by the Secretary under this
section, and any person who violates any order issued by the Secretary under paragraph (1) of this
subsection, shall be subject to a civil penalty not to exceed $25,000 per day for each violation. In
determining the amount of a civil penalty the court shall consider the seriousness of the violation or
violations, the economic benefit (if any) resulting from the violation, any history of such violations, any
good-faith efforts to comply with the applicable requirements, the economic impact of the penalty on the
violator, and such other matters as justice may require.

(5) Redesignated (4)
(t) Navigable waters within State jurisdiction

Nothing in this section shall preclude or deny the right of any State or interstate agency to control the
discharge of dredged or fill material in any portion of the navigable waters within the jurisdiction of such
State, including any activity of any Federal agency, and each such agency shall comply with such State or
interstate requirements both substantive and procedural to control the discharge of dredged or fill material
to the same extent that any person is subject to such requirements. This section shall not be construed as
affecting or impairing the authority of the Secretary to maintain navigation.



APPENDIX B

Rivers and Harbors Act, Section 10
(33 U.S.C. 8403, 1999)

8 403. Obstruction of navigable waters generally; wharves; piers, etc.; excavationsand filling in

The creation of any obstruction not affirmatively authorized by Congress, to the navigable capacity of any
of the waters of the United Statesis prohibited; and it shall not be lawful to build or commence the building
of any wharf, pier, dolphin, boom, weir, breakwater, bulkhead, jetty, or other structures in any port,

roadstead, haven, harbor, canal, navigable river, or other water of the United States, outside established
harbor lines, or where no harbor lines have been established, except on plans recommended by the Chief of
Engineers and authorized by the Secretary of the Army; and it shall not be lawful to excavate or fill, or in
any manner to alter or modify the course, location, condition, or capacity of, any port, roadstead, haven,
harbor, canal, lake, harbor of refuge, or enclosure within the limits of any breakwater, or of the channel of
any navigable water of the United States, unless the work has been recommended by the Chief of Engineers
and authorized by the Secretary of the Army prior to beginning the same.
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APPENDIX C

Clean Water Act, Section 401 Certification
(33 U.S.C. 81341, 2000)

8§ 1341. Catification
(a) Compliance with applicable requirements; application; procedures; license suspension

(1) Any applicant for a Federal license or permit to conduct any activity including, but not limited to, the
construction or operation of facilities, which may result in any discharge into the navigable waters, shall
provide the licensing or permitting agency a certification from the State in which the discharge originates or
will originate, or, if appropriate, from the interstate water pollution control agency having jurisdiction over
the navigable waters at the point where the discharge originates or will originate, that any such discharge
will comply with the applicable provisions of sections 1311, 1312, 1313, 1316, and 1317 of thistitle. In the
case of any such activity for which there is not an applicable effluent limitation or other limitation under
sections 1311(b) and 1312 of thistitle, and there is not an applicable standard under sections 1316 and 1317
of this title, the State shall so certify, except that any such certification shall not be deemed to satisfy
section 1371(c) of thistitle. Such State or interstate agency shall establish procedures for public notice in
the case of al applications for certification by it and, to the extent it deems appropriate, procedures for
public hearings in connection with specific applications. In any case where a State or interstate agency has
no authority to give such a certification, such certification shall be from the Administrator. If the State,
interstate agency, or Administrator, as the case may be, fails or refuses to act on a request for certification,
within a reasonable period of time (which shall not exceed one year) after receipt of such request, the
certification requirements of this subsection shall be waived with respect to such Federal application. No
license or permit shall be granted until the certification required by this section has been obtained or has
been waived as provided in the preceding sentence. No license or permit shall be granted if certification has
been denied by the State, interstate agency, or the Administrator, as the case may be.

(2) Upon receipt of such application and certification the licensing or permitting agency shall immediately
notify the Administrator of such gpplication and certification. Whenever such a discharge may affect, as
determined by the Administrator, the quality of the waters of any other State, the Administrator within thirty
days of the date of notice of application for such Federal license or permit shall so notify such other State,
the licensing or permitting agency, and the applicant. If, within sixty days after receipt of such notification,
such other State determines that such discharge will affect the quality of its waters so as to violate any
water quality requirement in such State, and within such sixty-day period notifies the Administrator and the
licensing or permitting agency in writing of its objection to the issuance of such license or permit and
requests a public hearing on such objection, the licensing or permitting agency shall hold such a hearing.
The Administrator shall at such hearing submit his evaluation and recommendations with respect to any
such objection to the licensing or permitting agency. Such agency, based upon the recommendations of
such State, the Administrator, and upon any additional evidence, if any, presented to the agency at the
hearing, shall condition such license or permit in such manner as may be necessary to insure compliance
with applicable water quality requirements. If the imposition of conditions cannot insure such compliance
such agency shall not issue such license or permit.

(3) The certification obtained pursuant to paragraph (1) of this subsection with respect to the construction
of any facility shall fulfill the requirements of this subsection with respect to certification in connection with
any other Federal license or permit required for the operation of such facility unless, after notice to the
certifying State, agency, or Administrator, as the case may be, which shall be given by the Federal agency to
whom application is made for such operating license or permit, the State, or if appropriate, the interstate



agency or the Administrator, notifies such agency within sixty days after receipt of such notice that thereis
no longer reasonable assurance that there will be compliance with the applicable provisions of sections
1311, 1312, 1313, 1316, and 1317 of this title because of changes since the construction license or permit
certification was issued in (A) the construction or operation of the facility, (B) the characteristics of the
waters into which such discharge is made, (C) the water quality criteria applicable to such waters or (D)
applicable effluent limitations or other requirements. This paragraph shall be inapplicable in any case where
the applicant for such operating license or permit has failed to provide the certifying State, or, if appropriate,
the interstate agency or the Administrator, with notice of any proposed changes in the construction or
operation of the facility with respect to which a construction license or permit has been granted, which
changes may result in violation of section 1311, 1312, 1313, 1316, or 1317 of thistitle.

(4) Prior to the initial operation of any federally licensed or permitted facility or activity which may result in

any discharge into the navigable waters and with respect to which a certification has been obtained
pursuant to paragraph (1) of this subsection, which facility or activity is not subject to a Federal operating
license or permit, the licensee or permittee shall provide an opportunity for such certifying State, or, if
appropriate, the interstate agency or the Administrator to review the manner in which the facility or activity
shall be operated or conducted for the purposes of assuring that applicable effluent limitations or other
limitations or other applicable water quality requirements will not be violated. Upon notification by the
certifying State, or if appropriate, the interstate agency or the Administrator that the operation of any such
federally licensed or permitted facility or activity will violate applicable effluent limitations or other
limitations or other water quality requirements such Federal agency may, after public hearing, suspend such
license or permit. If such license or permit is suspended, it shall remain suspended until notification is
received from the certifying State, agency, or Administrator, as the case may be, that there is reasonable
assurance that such facility or activity will not violate the applicable provisions of section 1311, 1312, 1313,
1316, or 1317 of thistitle.

(5) Any Federal license or permit with respect to which a certification has been obtained under paragraph

(1) of this subsection may be suspended or revoked by the Federal agency issuing such license or permit
upon the entering of a judgment under this chapter that such facility or activity has been operated in
violation of the applicable provisions of section 1311, 1312, 1313, 1316, or 1317 of thistitle.

(6) Except with respect to a permit issued under section 1342 of this title, in any case where actual
construction of a facility has been lawfully commenced prior to April 3, 1970, no certification shall be
required under this subsection for a license or permit issued after April 3, 1970, to operate such facility,
except that any such license or permit issued without certification shall terminate April 3, 1973, unless prior
to such termination date the person having such license or permit submits to the Federal agency which
issued such license or permit a certification and otherwise meets the requirements of this section.

(b) Compliance with other provisions of law setting applicable water quality requirements

Nothing in this section shall be construed to limit the authority of any department or agency pursuant to
any other provision of law to require compliance with any applicable water quality requirements. The
Administrator shall, upon the request of any Federal department or agency, or State or interstate agency, or
applicant, provide, for the purpose of this section, any relevant information on applicable effluent
limitations, or other limitations, standards, regulations, or requirements, or water quality criteria, and shall,
when requested by any such department or agency or State or interstate agency, or applicant, comment on
any methods to comply with such limitations, standards, regulations, requirements, or criteria.

(c) Authority of Secretary of the Army to permit use of spoil disposal areas by Federal licensees or
permittees

In order to implement the provisions of this section, the Secretary of the Army, acting through the Chief of

Engineers, is authorized, if he deemsit to be in the public interest, to permit the use of spoil disposal areas
under his jurisdiction by Federal licensees or permittees, and to make an appropriate charge for such use.
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Moneys received from such licensees or permittees shall be deposited in the Treasury as miscellaneous
receipts.

(d) Limitations and monitoring regquirements of certification

Any certification provided under this section shall set forth any effluent limitations and other limitations,
and monitoring requirements necessary to assure that any applicant for a Federal license or permit will
comply with any applicable effluent limitations and other limitations, under section 1311 or 1312 of thistitle,
standard of performance under section 1316 of this title, or prohibition, effluent standard, or pretreatment
standard under section 1317 of thistitle, and with any other appropriate requirement of State law set forthin
such certification, and shall become a condition on any Federal license or permit subject to the provisions of
this section.



APPENDIX D

Examples of Wetland Definitions used by Sate agencies

Connecticut

(CT General Statutes,
Sections 22a-36 to 45,
inclusive, 1972, 1987)

Wetlands mean land, including submerged land which consists of any of the soil
types designated as poorly drained, very poorly drained, alluvial, and floodplain
by the National Cooperative Soils Survey, as may be amended from timeto time,
by the Soil Conservation Service of the United States Department of Agriculture.
Watercourses are defined as rivers, streams, brooks, waterways, lakes, ponds,
marshes, swamps, bogs, and all other bodies of water, natural or artificial, public
or private.

Connecticut Wetlands are those areas which border on or lie beneath tidal waters, such as, but

(CT General Statutes, not limited to banks, bogs, salt marshes, swamps, meadows, flats or other low

Sections 22a-28 to 35, lands subject to tidal action, including those areas now or formerly connected to

inclusive 1969) tidal waters, and whose surface is at or below an elevation of one foot above local
extreme high water. (Also includes alist of plants capable of growingin tidal
wetlands.)

Rhode Island Coastal wetlands include salt marshes and freshwater or brackish wetlands

Coastal Resources
Management Council
(RI Coastal Resources
Management Program

contiguous to salt marshes. Areas of open water within coastal wetlands are
considered a part of the wetland. Salt marshes are areas regularly inundated by
salt water through either natural or artificial water courses and where one or more
of the following species predominate; (8 indicator plants listed). Contiguous and

as amended June 28, associated freshwater or brackish marshes are those where one or more of the
1983) following species predominate: (9 indicator plants listed).

Rhode Island Fresh water wetlands are defined to include, "but not be limited to marshes;
Department of swamps; bogs; ponds; river and stream flood plains and banks; areas subject to
Environmental flooding or storm flowage; emergent and submergent plant communitiesin any
Management (RI body of fresh water including rivers and streams and that area of land within fifty
General Law, feet (50" of the edge of any bog, marsh, swamp, or pond." V arious wetland types

Sections 2-1-18 et seq.)

are further defined on the basis of hydrology and indicator plants, including bog
(15 types of indicator plants), marsh (21 types of indicator plants), and swamp (24
types of indicator plants plus marsh plants).

New Jersey
(Pinelands Protection
Act, N.J. STAT. ANN.
Section 13:18-1 to
13:29)

Wetlands are those lands which are inundated or saturated by water at a
magnitude, duration and frequency sufficient to support the growth of
hydrophytes. Wetlands include lands with poorly drained or very poorly drained
soils as designated by the National Cooperative Soils Survey of the Soil
Conservation Service of the United States Department of Agriculture. Wetlands
include coastal wetlands and inland wetlands, including submerged lands.
Coastal wetlands are banks, low-lying marshes, meadows, flats, and other
lowlands subject to tidal inundation which support or are capable of supporting
one or more of the following plants: (29 plants are listed). "Inland wetlands" are
defined asincluding, but not limited to, Atlantic white cedar swamps (15 plants
listed), hardwood swamps (19 plants specified), pitch pine lowlands (10 plants
listed), bogs (12 plants identified), inland marshes (6 groups of plants listed), lakes
and ponds, and rivers and streams.

61




New Jersey

(Coastal Wetland Protection Act -
N.J. STAT. ANN.

Section 13:18-1to 13:9A-10)

"Coastal wetlands" are any bank, marsh, swamp, meadow, flat or
other low land subject to tidal action in the Delaware Bay and
Delaware River, Raritan Bay, Sandy Hook Bay, Shrewsbury River
including Navesink River, Shark River, and the coastal inland
waterways extending southerly from Manasquan Inlet to Cape May
Harbor, or at any inlet, estuary, or those areas now or formerly
connected to tidal areas whose surfaceis at or below an elevation of
1 foot above local extreme high water, and upon which may grow or is
capable of growing some, but not necessarily all, of the following:"
(19 plants are listed.) Coastal wetlands exclude "any land or real
property subject to the jurisdiction of the Hackensack Meadowlands
Development Commission....

M assachusetts
(MA General Law
Chapter 131, Section 40)

The term 'freshwater wetlands' shall mean wet meadows, marshes,
swamps, bogs, areas where groundwater, flowing or standing surface
water or ice provides asignificant part of the supporting substrate for
aplant community for at |east five months of the year; emergent and
submergent plant communitiesin inland waters; that portion of any
bank which touches any inland waters. Various wetland types are
further defined on the basis of hydrology and indicator plants and
include bogs (19 types of indicator plants), swamps (22 types of
plants), wet meadows (12 types of plants), and marshes (22 types of
indicator plants).

Maryland (Annotated Code of MD
Environment § 16-101)

“Private wetlands” means any land not considered “ State wetland”
bordering on or lying beneath tidal waters, which is subject to regular
or periodic tidal action and supports aguatic growth.

“ State wetlands” means any land under the navigable waters of the
State below mean high tide, affected by the regular riseand fall of the
tide.

Maryland (Annotated Code of MD
Environment § 5-901)

"Nontidal wetland" means an areathat isinundated or saturated by
surface water or groundwater at a frequency and duration sufficient
to support, and that under normal circumstances does support, a
prevalence of vegetation typically adapted for life in saturated soil
conditions, commonly known as hydrophytic vegetation.

The determination of whether an areaisanontidal wetland shall be
made in accordance with the publication known as the " Federal
Manual for Identifying and Delineating Jurisdictional Wetlands",
published in 1989 and as may be amended.

"Nontidal wetlands" do not include tidal wetlands regul ated under
Title 16.

U.S. Army Corps of Engineers (33
CFR 328.3) U.S. Environmental
Protection Agency (40 CFR 230.3)

Wetlands are those areas that are inundated or saturated by surface
or groundwater at afrequency and duration sufficient to support, and
that under normal circumstances do support, a prevalence of
vegetation typically adapted for life in saturated soil conditions.
Wetlands generally include swamps, marshes, bogs, and similar
areas.
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Please note these next definitions do not differ with the Corps and the EPA regulations

Pennsylvania (PA Genera Law
Chapter 105.1)

Wetlands-Areas that are inundated or saturated by surface water or
groundwater at afrequency and duration sufficient to support, and
that under normal circumstances do support, a prevalence of
vegetation typically adapted for life in saturated soil conditions,
including swamps, marshes, bogs and similar areas.

North Carolina (NC Genera Law
15A NCAC 2B.202)

Wetlands are "waters" as defined by G.S. 143-212(6) and are areas
that are inundated or saturated by an accumulation of surface or
groundwater at a frequency and duration sufficient to support, and
that under normal circumstances do support, a preval ence of
vegetation typically adapted for life in saturated soil conditions.
Wetlands generally include swamps, marshes, bogs and similar areas.

Virginia*

*Wetlands are those areas that are inundated or saturated by surface
or ground water at afrequency and duration sufficient to support,
and that under normal circumstances do support, a prevalence of
vegetation typically adapted for life in saturated soil conditions.
Wetlands generally include swamps, marshes, bogs and similar areas.

Source: Division of Water Quality, 1998; Gilinsky, personal communication, March 21, 2000; Annotated Code of Maryland
Environment, 5-901, 16-101, 2000; Tiner, 2000; and Pennsylvania General Laws, 105, 2000.

*Virginia currently does not have an official wetland definition but if the Virginia Nontidal Wetland Resources Act becomes
law Virginia' s wetland definition will be the same as the federal definition.




APPENDIX E

Excerpt from Massachusetts Wetlands Protection Act
(Massachusetts General Laws Annotated, 131 § 40, 2000)°

No person shall remove, fill, dredge or alter any bank, riverfront area, fresh water wetland, coastal wetland,
beach, dune, flat, marsh, meadow or swamp bordering on the ocean or on any estuary, creek, river, stream,
pond, or lake, or any land under said waters or any land subject to tidal action, coastal storm flowage, or
flooding, other than in the course of maintaining, repairing or replacing, but not substantially changing or
enlarging, an existing and lawfully located structure or facility used in the service of the public and used to
provide electric, gas, water, telephone, tel egraph and other telecommunication services, without filing
written notice of hisintention to so remove, fill, dredge or ater, including such plans as may be necessary to
describe such proposed activity and its effect on the environment and without receiving and complying
with an order of conditions and provided all appeal periods have elapsed.

8 Please note that thisis only a portion of thislaw.



APPENDIX F

Excerpt from Maryland’' s Code of Regulations Regarding Regulated Activities in Nontidal
Wetlands

(Annotated Code of Maryland Environment § 5-901 (h)(3), 2000)

"Regulated activity" means any of the following activitiesin anontidal wetland or within a 25 foot buffer of
the nontidal wetland:

(i) Theremoval, excavation, or dredging of soil, sand, gravel, minerals, organic matter, or materials of any
kind;

(i) The changing of existing drainage characteristics, sedimentation patterns, flow patterns, or flood
retention characteristics;

(iif) The disturbance of the water level or water table by drainage, impoundment, or other means;

(iv) The dumping, discharging of material, or filling with material, including the driving of piles and placing
of obstructions;

(v) The grading or removal of material that would alter existing topography; and

(vi) Thedestruction or removal of plant life that would alter the character of a nontidal wetland

(2) "Regulated activity" does not include an agricultural activity or forestry activity as defined in this
section.

(j) Soil conservation and water quality plan. -- "Soil conservation and water quality plan” means aland use
plan for afarm that shows afarmer how to make best possible use of soil and water resources while
protecting and conserving those resources for the future.

(k) Compensation ratio. -- "Compensation ratio" means the ratio of the area of wetland restored, created, or
enhanced to the area of wetland for which mitigation is required.
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APPENDIX G

Division of Water Quality: Wetlands Draining Policy
(NCDENR, 1999)

Any new or continued ditching after March 1% 1999 is aviolation of state wetland standards unless as
otherwise specifiedin this policy. Any ditches dug after March 1, 1999 must be filled, using Nationwide
Permit 27.
Ditches impacting wetlands that were installed prior to October 1, 1998 are not covered by this policy.
DWQ will not initiate awetland standard enforcement action for drainage systems installed before
March 1, 1999.
If the project is not in compliance with its Sediment and Erosion Control Plan approved prior to March
1, 1999, (i.e., the ditch sides were not appropriately sloped, appropriate BMP's were not installed,
ditching went beyond that which was approved or was not installed as approved) and, as appropriate,
the National Pollutant Discharge Elimination System (NPDES) permit for stormwater discharge
associated with construction activities, then DWQ and DLR will examine the project to determine which
of the following actions may be appropriate:
a  bring the approved ditchesinto compliance without additional wetland fill, except for sediment and
erosion control measures approved by DLR, DWQ and the US Army Corps of Engineers; or
b. Fill inthe ditch using Nationwide Permit 27.
c. DWQ and DLR will also determine whether to assess civil penalties.
Any ditch installed between October 1, 1998 and March 1, 1999 without an approved Erosion and
Sediment Control Plan, where required, isin violation of the Sedimentation and Pollution Control Act,
NC General Statute 143.215.1, for failure to obtain a NPDES stormwater permit, and may bein violation
of water quality standards. DWQ and DL R will examine the site and where appropriate the landowner
will be notified in writing and required to fill the ditch and restore the natural hydrology. The landowner
is also subject to possible civil penalties. If the Division of Land Resources determines that any of
these projects did not require a Sediment and Erosion Control Plan, then these ditches are acceptable as
long as downstream water quality standards are protected.
Agricultural ditches that impact wetlands will be treated as any other ditches under this policy. "Farmed
wetlands" as designated by the Natural Resources Conservation Service may be managed as desired by
the owner without violating wetland standards since these wetlands have severely altered wetland
hydrology and biological integrity.
Maintenance of ditches constructed before March 1, 1999 isalowed if the origina dimensions of the
ditch, when it wasinitially constructed are not exceeded. Additions, including deepening, to any
existing drainage system beyond maintenance will be considered as a new activity if it drains wetlands.
DWQ will consult with the Division of Forest Resources in determining whether forestry operations
comply with this provision.
Ditchesinstalled for silvicultural purposes after March 1, 1999 must be part of a Forest Management
Plan prepared or approved by a Registered Forester and must have water management structuresin
place that maintain the hydrology of the wetland area. These structures may be managed to temporarily
drain the wetland during harvest, planting, and early tree growth for up to three years. If after the three-
year period the wetland areais not reforested, the ditches shall befilled and the wetland hydrology
restored. Any significant alterationsto the biological integrity of the wetland are not allowed. For sites
where ditching occurred between October 1, 1998 and March 1, 1999, and the landowner claims that the
ditcheswere installed for silvicultural purposes, the Division of Forest Resources and Division of Land
Resources will examine the sites to determineif they are eligible for asilvicultural exemption from the
Sediment Pollution Control Act.
Consistent with water quality regulations and DWQ policy, wetland draining activities, which were
allowed prior to March 1, 1999, may be examined by DWQ staff for compliance with downstream water



quality standards including turbidity, salinity, and dissolved oxygen. If the wetland draining causes
violations of water quality standards, DWQ will take appropriate enforcement action.

Temporary ground water pumping is allowed since it will not permanently alter the wetland hydrology
aslong as the pumping isin compliance with the following Best Management Practices. Following
written approval from DWQ of an operation and monitoring plan , amaximum of three days of pumping
followed by seven days of non-pumping is allowed., The applicant shall also install monitoring wells
along atransect or in several directions of the pumping and supply datato DWQ for review in order to
demonstrate the effect of the pumping. If these monitoring wells demonstrate the adverse impacts of the
pumping on adjacent wetland hydrology or biological integrity, the pumping regime shall be altered to
reduce the impact. The discharge location for water shall be into adjacent, upslope wetlands as much as
possible in order to maintain their hydrology and must be shown on the applicant's plan. Asan
aternative to this pumping and monitoring regime, DWQ may approve a site specific plan which will
protect wetland hydrology.
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APPENDIX H

Virginia Bill’s 1170 and 648 as passed by the 2000 General Assembly

1VIRGINIA ACTSOF ASSEMBLY — CHAPTER

2 An Act to amend and reenact 88 62.1-44.3, 62.1-44.5, 62.1-44.15, 62.1-44.15:5, and 62.1-44.29 of the
3 Code of Virginia, relating to wetlands.[H 1170]

5 Approved

6 Be it enacted by the General Assembly of Virginia:

7 1. That 88 62.1-44.3, 62.1-44.5, 62.1-44.15, 62.1-44.15:5, and 62.1-44.29 of the Code of Virginia

8 are amended and reenacted as follows:

9 §62.1-44.3. Definitions.

10 Unless adifferent meaning is required by the context the following terms as used in this chapter

11 shall have the meanings hereinafter respectively ascribed to them:

12 "Board" means the State Water Control Board;

13 "Member" means a member of the Board;

14 "Certificate" means any certificate issued by the Board;

15 "State waters' means all water, on the surface and under the ground, wholly or partially within or

16 bordering the Commonwealth or within itsjurisdiction, including wetlands;

17 "Owner" means the Commonwealth or any of its political subdivisions, including, but not limited

18 to, sanitation district commissions and authorities, and any public or private institution, corporation,
19 association, firm or company organized or existing under the laws of this or any other state or

20 country, or any officer or agency of the United States, or any person or group of persons acting

21 individually or as agroup that owns, operates, charters, rents, or otherwise exercises control over or is
22 responsible for any actual or potential discharge of sewage, industrial wastes, or other wastesto state
23 waters, or any facility or operation that has the capability to alter the physical, chemical, or biological
24 properties of state watersin contravention of § 62.1-44.5;

25 "Pollution" means such alteration of the physical, chemical or biological properties of any state

26 watersas will or islikely to create a nuisance or render such waters (a) harmful or detrimental or

27 injurious to the public health, safety or welfare, or to the health of animals, fish or aquatic life; (b)

28 unsuitable with reasonabl e treatment for use as present or possible future sources of public water

29 supply; or (c) unsuitable for recreational, commercial, industrial, agricultural, or other reasonable uses,
30 provided that (i) an alteration of the physical, chemical, or biological property of state waters, or a

31 discharge or deposit of sewage, industrial wastes or other wastes to state waters by any owner which
32 by itself is not sufficient to cause pollution, but which, in combination with such alteration of or

33 discharge or deposit to state waters by other ownersis sufficient to cause pollution; (ii) the discharge
34 of untreated sewage by any owner into state waters; and (iii) contributing to the contravention of

35 standards of water quality duly established by the Board, are "pollution” for the terms and purposes of
36 this chapter;

37 "Sewage" means the water-carried human wastes from residences, buildings, industrial

38 establishments or other places together with such industrial wastes and underground, surface, storm, or
39 other water as may be present;

40 "Industrial wastes' means liquid or other wastes resulting from any process of industry,

41 manufacture, trade or business, or from the devel opment of any natural resources;

42 "Other wastes" means decayed wood, sawdust, shavings, bark, lime, garbage, refuse, ashes, offal,

43 tar, oil, chemicals, and all other substances, except industrial wastes and sewage, which may cause
44 pollution in any state waters;

45 "Establishment" means any industrial establishment, mill, factory, tannery, paper or pulp mill,

46 mine, coal mine, colliery, breaker or coal-processing operations, quarry, oil refinery, boat, vessel, and
47 every other industry or plant or works the operation of which produces industrial wastes or other

48 wastes or which may otherwise alter the physical, chemical or biological properties of any state

49 waters,

50 "Sewerage system" means pipelines or conduits, pumping stations, and force mains, and all other
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51 construction, devices, and appliances appurtenant thereto, used for conducting sewage or industrial
2

1 wastes or other wastes to a point of ultimate disposal;

2"Thelaw" or "thislaw" meansthe law contained in this chapter as now existing or hereafter

3 amended,;

4"Rule" means arule adopted by the Board to regul ate the procedure of the Board pursuant to
5862.1-44.15 (7);

6 "Special order" means aspecial order issued under subdivisions (8a), (8b), and (8c) of

7 8§62.1-44.15;

8 "Ruling" means aruling issued under § 62.1-44.15 (9);

9 "Regulation" means aregulation issued under § 62.1-44.15 (10);

10 "Standards" means standards established under subdivisions (3a) and (3b) of § 62.1-44.15;

11 "Policies' means policies established under subdivisions (3a) and (3b) of § 62.1-44.15;

12 "Person" means an individual, corporation, partnership, association, agovernmental body, a

13 municipal corporation or any other legal entity;

14 "Pretreatment requirements" means any requirements arising under the Board's pretreatment

15 regulations including the duty to allow or carry out inspections, entry or monitoring activities; any
16 rules, regulations, or orders issued by the owner of apublicly owned treatment works; or any

17 reporting requirements imposed by the owner of a publicly owned treatment works or by the

18 regulations of the Board; and

19 "Pretreatment standards" means any standards of performance or other requirements imposed by
20 regulation of the Board upon an industrial user of apublicly owned treatment works.;

21 "Excavate" or "excavation" means ditching, dredging, or mechanized removal of earth, soil or
22rock;

23"Normal agricultural activities' means those activities defined as an agricultural operationin
24§ 3.1-22.29, and any activity that is conducted as part of or in furtherance of such agricultural

25 operation, but shall not include any activity for which a permit would have been required as of
26 January 1, 1997, under 33 U.S.C. § 1344 or any regulations promulgated pursuant thereto;
27"Normal silvicultural activities'" means any silvicultural activity, asdefined in § 10.1-1181.1, and
28 any activity that is conducted as part of or in furtherance of such silvicultural activity, but shall not
29include any activity for which a permit would have been required as of January 1, 1997, under 33
30U.S.C. § 1344 or any regulations promul gated pursuant thereto; and

31 "Wetlands" means those areas that are inundated or saturated by surface or groundwater at a

32 frequency and duration sufficient to support, and that under normal circumstances do support, a
33 prevalence of vegetation typically adapted for lifein saturated soil conditions. Wetlands generally
34 include swamps, marshes, bogs and similar areas.

35 §62.1-44.5. Prohibition of waste discharges or other quality alterations of state waters except as

36 authorized by permit; notification required.

37 A. Except in compliance with a certificate issued by the Board, it shall be unlawful for any person
38to (i):

39 1. Discharge into state waters sewage, industrial wastes, other wastes, or any noxious or

40 del eterious substances, or (ii);

41 2. Excavate in a wetland;

42 3. Otherwise alter the physical, chemical or biological properties of such state waters and make

43 them detrimental to the public health, or to animal or aquatic life, or to the uses of such watersfor
44 domestic or industrial consumption, or for recreation, or for other uses; or

45 4. On and after October 1, 2001, conduct the following activitiesin a wetland:

46 a. New activities to cause draining that significantly alters or degrades existing wetland acreage
47 or functions;

48b. Filling or dumping;

49 c. Permanent flooding or impounding; or

50 d. New activities that cause significant alteration or degradation of existing wetland acreage or
51 functions.

52 B. Any person required to obtain apermit or certificate pursuant to this chapter, who discharges or
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53 causes or allows (i) adischarge of sewage, industrial waste, other wastes or any noxious or

54 del eterious substance into or upon state waters or (ii) adischarge that may reasonably be expected to
3

1 enter state waters, in violation of the provisions of subsection A shall, upon learning of the discharge,
2 promptly notify, but in no case later than 24 hours the Board, the Director of the Department of

3 Environmental Quality, or the coordinator of emergency services appointed pursuant to § 44-146.19

4 for the political subdivision reasonably expected to be affected by the discharge. Written notice to the
5 Director of the Department of Environmental Quality shall follow initial notice within the time frame

6 specified by the federal Clean Water Act.

7 8§62.1-44.15. Powers and duties.

8 It shall be the duty of the Board and it shall have the authority:

9 (1) [Repeded]

10 (2) To study and investigate al problems concerned with the quality of state waters and to make

11 reports and recommendations.

12 (2a) To study and investigate methods, procedures, devices, appliances, and technol ogies which

13 could assist in water conservation or water consumption reduction.

14 (2b) To coordinate its efforts toward water conservation with other persons or groups, within or

15 without the Commonwealth.

16 (2c) To make reports concerning, and formulate recommendati ons based upon, any such water

17 conservation studiesto ensure that present and future water needs of the citizens of the

18 Commonwealth are met.

19 (3a) To establish such standards of quality and policiesfor any state waters consistent with the

20 general policy set forth in this chapter, and to modify, amend or cancel any such standards or policies
21 established and to take all appropriate stepsto prevent quality alteration contrary to the public interest
22 or to standards or policies thus established, except that a description of provisions of any proposed
23 standard or policy adopted by regulation which are more restrictive than applicable federal

24 requirements, together with the reason why the more restrictive provisions are needed, shall be

25 provided to the standing committee of each house of the General Assembly to which matters relating
26 to the content of the standard or policy are most properly referable. The Board shall, from time to

27 time, but at |east once every three years, hold public hearings pursuant to subsection B of § 9-6.14:7.1
28 but, upon the request of an affected person or upon its own motion, hold hearings pursuant to

29 §9-6.14:8, for the purpose of reviewing the standards of quality, and, as appropriate, adopting,

30 modifying, or canceling such standards. Whenever the Board considers the adoption, modification,
31 amendment or cancellation of any standard, it shall give due consideration to, among other factors, the
32 economic and social costs and benefits which can reasonably be exp ected to obtain as a consequence
33 of the standards as adopted, modified, amended or cancelled. The Board shall also give due

34 consideration to the public health standards issued by the Virginia Department of Health with respect
35 toissues of public health policy and protection. If the Board does not follow the public health

36 standards of the Virginia Department of Health, the Board's reason for any deviation shall be madein
37 writing and published for any and all concerned parties.

38 (3b) Except as provided in subdivision (3a), such standards and policies are to be adopted or

39 modified, amended or cancelled in the manner provided by the Administrative Process Act (§ 9-6.14:1
40 et seq.).

41 (4) To conduct or have conducted scientific experiments, investigations, studies, and research to

42 discover methods for maintaining water quality consistent with the purposes of this chapter. To this
43 end the Board may cooperate with any public or private agency in the conduct of such experiments,
44 investigations and research and may receive in behalf of the Commonwealth any moneys which any
45 such agency may contribute asits share of the cost under any such cooperative agreement. Such

46 moneys shall be used only for the purposes for which they are contributed and any balance remaining
47 after the conclusion of the experiments, investigations, studies, and research, shall be returned to the
48 contributors.

49 (5) Toissue, revoke or amend certificates under prescribed conditionsfor: (a) the discharge of

50 sewage, industrial wastes and other wastes into or adjacent to or state waters; (b) the alteration

51 otherwise of the physical, chemical or biological properties of state waters under prescribed conditions
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52 and to revoke or amend such certificates; (c) excavation in a wetland; or (d) on and after October 1,
532001, the conduct of the following activitiesin a wetland: (i) new activitiesto cause draining that
54 significantly alters or degrades existing wetland acreage or functions, (ii) fillingor dumping, (iii)
4

1 permanent flooding or impounding, or (iv) new activitiesthat cause significant alteration or

2 degradation of existing wetland acreage or functions.

3 (5a) All certificatesissued by the Board under this chapter shall have fixed terms. The term of a

4 Virginia Pollution Discharge Elimination System permit shall not exceed five years. Thetermof a
5Virginia Water Protection Permit shall be based upon the projected duration of the project, the length
6 of any required monitoring, or other project operations or permit conditions; however, the term shall
7 not exceed fifteen years. The term of aVirginia Pollution Abatement permit shall not exceed ten

8 years, except that the term of a Virginia Pollution Abatement permit for confined animal feeding

9 operations shall beten years. The Department of Environmental Quality shall inspect all facilities for
10 which aVirginia Pollution Abatement permit has been issued at |east once every five years, except

11 that the Department shall inspect all facilities covered by the Virginia Pollution Abatement permit for
12 confined animal feeding operations annually. Department personnel performing inspections of confined
13 animal feeding operations shall be certified under the voluntary nutrient management training and

14 certification program established in § 10.1-104.2. The term of a certificate issued by the Board shall

15 not be extended by modification beyond the maximum duration and the certificate shall expire at the
16 end of the term unless an application for anew permit has been timely filed as required by the

17 regulations of the Board and the Board is unabl e, through no fault of the permittee, to issue anew

18 permit before the expiration date of the previous permit.

19 (5b) Any certificate issued by the Board under this chapter may, after notice and opportunity for a
20 hearing, be amended or revoked on any of the following grounds or for good cause as may be

21 provided by the regulations of the Board:

22 1. The owner hasviolated any regulation or order of the Board, any condition of a certificate, any

23 provision of this chapter, or any order of acourt, where such violation resultsin arelease of harmful
24 substancesinto the environment or poses a substantial threat of release of harmful substancesinto the
25 environment or presents a hazard to human health or the violation is representative of a pattern of

26 serious or repeated violations which, in the opinion of the Board, demonstrates the owner's disregard
27 for or inability to comply with applicable laws, regulations, or requirements;

28 2. The owner hasfailed to disclose fully all relevant material facts or has misrepresented a

29 material fact in applying for acertificate, or in any other report or document required under this law
30 or under the regulations of the Board;

31 3. The activity for which the certificate was i ssued endangers human health or the environment

32 and can be regulated to acceptable levels by amendment or revocation of the certificate; or

33 4. There exists amaterial change in the basis on which the permit was issued that requires either a

34 temporary or a permanent reduction or elimination of any discharge controlled by the certificate

35 necessary to protect human health or the environment.

36 (6) To make investigations and inspections, to ensure compliance with any certificates, standards,

37 policies, rules, regulations, rulings and special orders which it may adopt, issue or establish and to
38 furnish advice, recommendations, or instructions for the purpose of obtaining such compliance. In

39 recognition of 88 32.1-164 and 62.1-44.18, the Board and the State Department of Health shall enter
40 into amemorandum of understanding establishing a common format to consolidate and simplify

41 inspections of sewage treatment plants and coordinate the scheduling of the inspections. The new
42 format shall ensure that all sewage treatment plants are inspected at appropriate intervalsin order to
43 protect water quality and public health and at the same time avoid any unnecessary administrative
44 burden on those being inspected.

45 (7) To adopt rules governing the procedure of the Board with respect to: (a) hearings; (b) the

46 filing of reports; (c) the issuance of certificates and special orders; and (d) all other mattersrelating to
47 procedure; and to amend or cancel any rule adopted. Public notice of every rule adopted under this
48 section shall be by such means as the Board may prescribe.

49 (8a) To issue specia ordersto owners (i) who are permitting or causing the pollution, as defined

50 by § 62.1-44.3, of state watersto cease and desist from such pollution, (ii) who have failed to
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51 construct facilitiesin accordance with final approved plans and specifications to construct such

52 facilities in accordance with final approved plans and specifications, (iii) who have violated the terms
53 and provisions of acertificate issued by the Board to comply with such terms and provisions, (iv)
54 who have failed to comply with a directive from the Board to comply with such directive, (v) who

5

1 have contravened duly adopted and promulgated water quality standards and policies to cease and

2 desist from such contravention and to comply with such water quality standards and policies, (vi) who
3 have violated the terms and provisions of a pretreatment permit issued by the Board or by the owner
4 of apublicly owned treatment works to comply with such terms and provisions or (vii) who have

5 contravened any applicable pretreatment standard or requirement to comply with such standard or

6 requirement; and also to issue such ordersto require any owner to comply with the provisions of this
7 chapter and any decision of the Board.

8 (8b) Such special orders are to be issued only after ahearing with at least thirty days' notice to the

9 affected owners, of the time, place and purpose thereof, and they shall become effective not less than
10 fifteen days after service as provided in § 62.1-44.12; provided that if the Board finds that any such
11 owner is grossly affecting or presents an imminent and substantial danger to (i) the public health,

12 safety or welfare, or the health of animals, fish or aquatic life; (ii) a public water supply; or (iii)

13 recreational, commercial, industrial, agricultural or other reasonable uses, it may issue, without

14 advance notice or hearing, an emergency special order directing the owner to cease such pollution or
15 discharge immediately, and shall provide an opportunity for a hearing, after reasonable notice asto
16 thetime and place thereof to the owner, to affirm, modify, amend or cancel such emergency special
17 order. If an owner who has been issued such a special order or an emergency special order is not

18 complying with the terms thereof, the Board may proceed in accordance with § 62.1-44.23, and where
19 the order is based on afinding of an imminent and substantial danger, the court shall issue an

20 injunction compelling compliance with the emergency special order pending a hearing by the Board.
21 If an emergency special order requires cessation of a discharge, the Board shall provide an

22 opportunity for a hearing within forty-eight hours of the issuance of the injunction.

23 (8c) The provisions of this section notwithstanding, the Board may proceed directly under

24 §62.1-44.32 for any past violation or violations of any provision of this chapter or any regulation

25 duly promulgated hereunder.

26 (8d) With the consent of any owner who has violated or failed, neglected or refused to obey any

27 regulation or order of the Board, any condition of a permit or any provision of this chapter, the Board
28 may provide, in an order issued by the Board against such person, for the payment of civil charges
29 for past violationsin specific sums not to exceed the limit specified in § 62.1-44.32 (). Such civil

30 charges shall be instead of any appropriate civil penalty which could be imposed under § 62.1-44.32
31 (&) and shall not be subject to the provisions of § 2.1-127. Such civil charges shall be paid into the
32 state treasury and deposited by the State Treasurer into the Virginia Environmental Emergency

33 Response Fund pursuant to Chapter 25 (8 10.1-2500 et seq.) of Title 10.1, excluding civil charges

34 assessed for violations of Article 9 (§ 62.1-44.34:8 et seq.) or 10 (8§ 62.1-44.34:10 et seq.) of Chapter
35 3.1 of thistitle 62.1, or aregulation, administrative or judicia order, or term or condition of approval
36 relating to or issued under those articles.

37 The amendments to this section adopted by the 1976 Session of the General Assembly shall not be
38 construed as limiting or expanding any cause of action or any other remedy possessed by the Board
39 prior to the effective date of said amendments.

40 (9) To make such rulings under 88 62.1-44.16, 62.1-44.17 and 62.1-44.19 as may be required upon

41 requests or applications to the Board, the owner or owners affected to be notified by certified mail as
42 soon as practicable after the Board makes them and such rulings to become effective upon such

43 notification.

44 (10) To adopt such regulations as it deems necessary to enforce the general water quality

45 management program of the Board in all or part of the Commonwealth, except that a description of
46 provisions of any proposed regulation which are more restrictive than applicable federal requirements,
47 together with the reason why the more restrictive provisions are needed, shall be provided to the

48 standing committee of each house of the General Assembly to which mattersrelating to the content of
49 the regul ation are most properly referable.
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50 (11) To investigate any large-scale killing of fish.

51 (a) Whenever the Board shall determine that any owner, whether or not he shall have been issued

52 acertificate for discharge of waste, has discharged sewage, industrial waste, or other waste into state
53 watersin such quantity, concentration or manner that fish are killed as aresult thereof, it may effect
54 such settlement with the owner aswill cover the costs incurred by the Board and by the Department
6

1 of Game and Inland Fisheriesin investigating such killing of fish, plus the replacement value of the

2 fish destroyed, or asit deems proper, and if no such settlement is reached within areasonable time,

3 the Board shall authorize its executive secretary to bring acivil action in the name of the Board to

4 recover from the owner such costs and value, plus any court or other legal costsincurredin

5 connection with such action.

6 (b) If the owner isapolitical subdivision of the Commonwealth, the action may be brought in any

7 circuit court within the territory embraced by such political subdivision. If the owner isan

8 establishment, as defined in this chapter, the action shall be brought in the circuit court of the city or
9 the circuit court of the county in which such establishment islocated. If the owner isan individual or
10 group of individuals, the action shall be brought in the circuit court of the city or circuit court of the
11 county in which such person or any of them reside.

12 (c) For the purposes of this subsection the State Water Control Board shall be deemed the owner

13 of the fish killed and the proceedings shall be as though the State Water Control Board were the

14 owner of the fish. The fact that the owner has or held a certificate issued under this chapter shall not
15 be raised as adefensein bar to any such action.

16 (d) The proceeds of any recovery had under this subsection shall, when received by the Board, be
17 applied, first, to reimburse the Board for any expenses incurred in investigating such killing of fish.
18 The balance shall be paid to the Board of Game and Inland Fisheriesto be used for the fisheries

19 management practices asinits judgment will best restore or replace the fisheries valueslost asa
20result of such discharge of waste, including, where appropriate, replacement of the fish killed with

21 gamefish or other appropriate species. Any such funds received are hereby appropriated for that

22 purpose.

23 (e) Nothing in this subsection shall be construed in any way to limit or prevent any other action

24 which is now authorized by law by the Board against any owner.

25 (f) Notwithstanding the foregoing, the provisions of this subsection shall not apply to any owner

26 who adds or applies any chemicals or other substances that are recommended or approved by the

27 State Department of Health to state watersin the course of processing or treating such waters for

28 public water supply purposes, except where negligence is shown.

29 (12) To administer programs of financial assistance for planning, construction, operation, and

30 maintenance of water quality control facilities for political subdivisionsin this Commonwealth.

31 (13) To establish policies and programs for effective area-wide or basin-wide water quality control

32 and management. The Board may devel op comprehensive pollution abatement and water quality

33 control plans on an area-wide or basin-wide basis. In conjunction with this, the Board, when

34 considering proposals for waste treatment facilities, isto consider the feasibility of combined or joint
35 treatment facilities and isto ensure that the approval of waste treatment facilitiesisin accordance

36 with the water quality management and pollution control plan in the watershed or basin asawhole. In
37 making such determinations, the Board isto seek the advice of local, regional, or state planning

38 authorities.

39 (14) To establish requirements for the treatment of sewage, industrial wastes and other wastes that
40 are consistent with the purposes of this chapter; however, no treatment shall be less than secondary or
41 its equivalent, unless the owner can demonstrate that alesser degree of treatment is consistent with
42 the purposes of this chapter.

43 (15) To establish and implement policies and programs to protect and enhance the

44 Commonweal th's wetland resour ces. Regulatory programs shall be designed to achieve no net loss of
45 existing wetland acreage and functions. Voluntary and incentive-based programs shall be devel oped
to

46 achieve a net resource gain in acreage and functions of wetlands. The Board shall seek and obtain
47 advice and guidance from the Virginia I nstitute of Marine Science in implementing these policies and
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48 programs.

49 § 62.1-44.15:5. VirginiaWater Protection Permit.

50 A. After the effective date of regulations adopted by the Board pursuant to this section, I ssuance

51 of aVirginiaWater Protection Permit shall constitute the certification required under § 401 of the

52 Clean Water Act.

53 B. The Board shall, after providing an opportunity for public comment, issue aVirginia Water

54 Protection Permit for an activity requiring § 401 certification if it has determined that the proposed

7

1 activity is consistent with the provisions of the Clean Water Act and the State Water Control Law

2 and will protect instream beneficial uses.

3 C. The preservation of instream flows for purposes of the protection of navigation, maintenance of

4 waste assimilation capacity, the protection of fish and wildlife resources and habitat, recreation,

5 cultural, and aesthetic valuesis abeneficial use of Virginia's waters. Conditions contained in a

6 VirginiaWater Protection Permit may include, but are not limited to, the volume of water which may

7 be withdrawn as a part of the permitted activity. Domestic and other existing beneficial uses shall be

8 considered the highest priority uses.

9D. Except in compliance with an individual or general Virginia Water Protection Permit issued in

10 accordance with this subsection, it shall be unlawful to excavate in a wetland. On and after October
111, 2001, except in compliance with an individual or general Virginia Water Protection Permit issued
12 in accordance with this subsection, it shall also be unlawful to conduct the following activitiesin a
13wetland: (i) new activitiesto cause draining that significantly alters or degrades existing wetland
14 acreage or functions, (ii) filling or dumping, (iii) permanent flooding or impounding, or (iv) new

15 activities that cause significant alteration or degradation of existing wetland acreage or functions.
16 Permits shall address avoidance and minimization of wetland impacts to the maximum extent

17 practicable. A permit shall beissued only if the Board finds that the effect of the impact, together

18 with other existing or proposed impacts to wetlands, will not cause or contribute to a significant

19 impairment of state waters or fish and wildlife resources. Permits shall contain requirements for

20 compensating impacts on wetlands. Such compensation requirements shall be sufficient to achieve no
21 net loss of existing wetland acreage and functions, and may be met through wetland creation or

22 restoration, purchase or use of mitigation bank credits pursuant to subsection E, or contributing to a
23fund that is approved by the Board and is dedicated to achieving no net | oss of wetland acreage and
24 functions. When utilized in conjunction with creation, restoration or mitigation bank credits,

25 compensation may incorporate (i) preservation or restoration of upland buffers adjacent to wetlands
26 or other state watersor (ii) preservation of wetlands. The Board shall assess compensation

27 implementation, inventory permitted wetland impacts, and work to prevent unpermitted i mpacts.

28 Within 15 days of receipt of an individual permit application, the Board shall review the application
29 for completeness and either accept the application or request additional specific information fromthe
30 applicant. Within 120 days of receipt of a complete application, the Board shall issue the permit,
3lissue the permit with conditions, deny the permit or decide to conduct a public meeting or hearing. If
32 a public meeting or hearing is held, it must be held within 60 days of the decision to conduct such a
33 proceeding and a final decision asto the permit shall be made within ninety days of completion of
34 the public meeting or hearing.

35 The Board shall develop general permits for such activitiesin wetlands as it deems appropriate.

36 General permits shall include such terms and conditions as the Board deems necessary to protect

37 state waters and fish and wildlife resources from significant impairment. The Board shall deny,

38 approve or approve with conditions any application for coverage under a general permit within

39 forty-five days of receipt of a complete preconstruction application. The application shall be deemed
40 approved if the Board failsto act within forty-five days. The Board is authorized to waive the

41 requirement for a general permit, or deem an activity in compliance with a general permit, when it
42 determines that an isolated wetland is of minimal ecological value.

43 The Board shall develop general permitsfor:

44 1. Activities causing wetland impacts of less than one-half of an acre;

452. Facilities and activities of utilities and public service companies regulated by the Federal

46 Energy Regulatory Commission or State Cor poration Commission. No Board action on an individual
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47 or general permit for such facilities shall alter the siting determination made through Federal Energy
48 Regulatory Commission or State Cor poration Commission approval. The Board and the State

49 Corporation Commission shall develop a memorandum of agreement pursuant to 88 56-46.1,
5056-265.2, 56-265.2: 1 and 56-580 to ensure that consultation on wetland impacts occurs prior to siting
51 determinations;

52 3. Coal, natural gas, and coal bed methane gas mining activities authorized by the Department of

53 Mines, Minerals and Energy:;’

54 4. Virginia Department of Transportation or other linear transportation projects; and

8

15. Activities governed by nationwide or regional permits approved by the Board and issued by the
2U.S. Army Corps of Engineers. Conditions contained in the general permits shall include, but not be
3limited to, filing with the Board copies of any preconstruction notification, postconstruction report
4 and certificate of compliance required by the U.S. Army Corps of Engineers.

5 The Board shall utilize the U.S. Army Corps of Engineers' "Wetlands Delineation Manual,

6 Technical Report Y-87-1, January 1987, Final Report" as the approved method for delineating

7 wetlands. The Board shall adopt appropriate guidance and regulations to ensure consistency with the
8U.S Army Corps of Engineers' implementation of delineation practices. The Board shall also adopt

9 guidance and regulations for review and approval of the geographic area of a delineated wetland.

10 Any such approval of a delineation shall remain effective for a period of five years; however, if the

11 Board issues a permit pursuant to this subsection for an activity in the delineated wetland within the
12 five-year period, the approval shall remain effective for the term of the permit. Any delineation

13 accepted by the U.S. Army Corps of Engineers as sufficient for its exercise of jurisdiction pursuant to
14 § 404 of the Clean Water Act shall be deter minative of the geographic area of that delineated

15 wetland.

16 This subsection shall not apply to activities governed under Chapter 13 (8§ 28.2-100 et seq.) of

17 Title 28.2 or normal agricultural activities or normal silvicultural activities. This subsection shall also
18 not apply to normal residential gardening, lawn and landscape maintenance, or other similar

19 activitieswhich areincidental to an occupant's ongoing residential use of property and of minimal
20 ecological impact; the Board shall develop criteria governing this exemption and shall specifically
21 identify the activities meeting these criteriain itsregulations.

22 No locality may impose wetlands permit requirements duplicating state or federal wetlands permit
23 requirements.

24 E. When aVirginiaWater Protection Permit is conditioned upon compensatory mitigation for

25 adverse impacts to wetlands, the applicant may be permitted to satisfy all or part of such mitigation

26 requirements by the purchase or use of credits from any wetlands mitigation bank, including any

27 banks owned by the permit applicant, that has been approved and is operating in accordance with

28 applicable federal and state guidance, laws or regulations for the establishment, use and operation of
29 mitigation banks aslong as: (1) the bank isin the same U.S.G.S. cataloging unit, as defined by the

30 Hydrologic Unit Map of the United States (U.S.G.S. 1980), or an adjacent cataloging unit within the

31 sameriver watershed, as the impacted site, or it meets all the conditions found in clauses (i) through

32 (iv) and either clause (v) or (vi) of this subsection; (2) the bank is ecologically preferableto

33 practicable on-site and off-site individual mitigation options, as defined by federal wetland regulations;
34 and (3) the banking instrument, if approved after July 1, 1996, has been approved by a process that

35 included public review and comment. When the bank is not located in the same catal oging unit or

36 adjacent cataloging unit within the same river watershed as the impacted site, the purchase or use of
37 credits shall not be allowed unless the applicant demonstratesto the satisfaction of the Department of
38 Environmental Quality that (i) theimpacts will occur as aresult of aVirginia Department of

39 Transportation linear project or asthe result of alocality project for alocality whose jurisdiction

40 crosses multiple river watersheds; (ii) thereisno practical same river watershed mitigation alternative;
41 (iii) the impacts are less than one acre in asingle and compl ete project within a cataloging unit; (iv)

42 thereis no significant harm to water quality or fish and wildlife resources within the river watershed

® Governor Gilmore' s recommendation was to add sand mining at line 53 on page 7.
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43 of theimpacted site; and either (v) impacts within the Chesapeake Bay watershed are mitigated within
44 the Chesapeake Bay watershed as close as possible to the impacted site or (vi) impacts within

45 U.S.G.S. cataloging units 02080108, 02080208, and 03010205, as defined by the Hydrologic Unit

46 Map of the United States (U.S.G.S. 1980), are mitigated in-kind within those hydrologic cataloging

47 units, as close as possible to the impacted site. After July 1, 2002, the provisions of clause (vi) shall

48 apply only to impacts within subdivisions of the listed cataloging units where overlapping watersheds
49 exist, as determined by the Department of Environmental Quality, provided the Department hasmade

50 such a determination by that date. The Department of Environmental Quality is authorized to serve as
51 a signatory to agreements gover ning the operation of wetlands mitigation banks. The Commonwealth,
52 its officials, agencies, and employees shall not be liable for any action taken under any agreement

53 developed pursuant to such authority. State agencies are authorized to purchase credits from wetland
54 mitigation banks.

9

1 C. F. Prior to theissuance of aVirginiaWater Protection Permit, the Board shall consult with, and

2 givefull consideration to the written recommendations of, the following agencies: the Department of

3 Game and Inland Fisheries, the Department of Conservation and Recreation, the VirginiaMarine

4 Resources Commission, the Department of Health, the Department of Agriculture and Consumer

5 Services and any other interested and affected agencies. Such consultation shall include the need for
6 balancing instream uses with offstream uses. Agencies may submit written commentson proposed

7 permits within forty-five days after notification by the Board. The Board shall assume that if written

8 comments are not submitted by an agency within this time period, the agency has no comments on

9 the proposed permit.

10D. G. No Virginia Water Protection Permit shall be required for any water withdrawal in existence

11 on July 1, 1989; however, apermit shall be required if anew § 401 certification isrequired to

12 increase awithdrawal.

13 H. No Virginia Water Protection Permit shall be required for any water withdrawal not in

14 existence on July 1, 1989, if the person proposing to make the withdrawal has received a § 401

15 certification before January 1, 1989, with respect to installation of any necessary withdrawal structures
16 to make such withdrawal ; however, a permit shall be required before any such withdrawal isincreased
17 beyond the amount authorized by the certification.

181. On and after July 1, 2000, and prior to the adoption of regulations promulgated pursuant to

19 subsection D, absent the issuance of a permit by the U.S. Army Cor ps of Engineers pursuant to § 404
20 of the Clean Water Act, no person shall excavate in a wetland without compensating for the impact to
21 the wetland to the satisfaction of the Board in a manner sufficient to achieve no net loss of existing
22 wetland acreage and functions.

23 §62.1-44.29. Judicid review.

24 Any owner aggrieved by, or any person who has participated, in person or by submittal of written

25 comments, in the public comment process related to, afinal decision of the Board under

26 88 62.1-44.15 (5), 62.1-44.15 (8a), (8b), and (8c), 62.1-44.15:5, 62.1-44.16, 62.1-44.17, 62.1-44.19 or

27 § 62.1-44.25, whether such decision is affirmative or negative, is entitled to judicial review thereof in
28 accordance with the provisions of the Administrative Process Act (8 9-6.14:1 et seq.) if such person
29 meets the standard for obtaining judicial review of a case or controversy pursuant to Article 11 of the
30 United States Constitution. A person shall be deemed to meet such standard if (i) such person has
31 suffered an actual or imminent injury which isan invasion of alegally protected interest and whichis
32 concrete and particularized; (ii) such injury isfairly traceable to the decision of the Board and not the
33 result of the independent action of some third party not before the court; and (iii) such injury will

34 likely be redressed by afavorable decision by the court.

35 2. The State Water Control Board shall promulgate regulations governing excavation activities

36 in wetlands to be effective within 280 days of enactment of this act and shall adopt proposed

37 regulations to implement all other provisions of this act by January 1, 2001, to become effective

38 on October 1, 2001.

39 3. That the State Water Control Board shall promptly, but no later than July 1, 2002, seek from

40 the U.S. Army Corps of Engineerstheissuanceto Virginiaof a§ 404 Clean Water Act State
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41 Programmatic General Permit. The Board shall report tothe House Committee on Chesapeake
42 and Its Tributaries and the Senate Committee on Agriculture, Conservation and Natural

43 Resources at |east every six months on its progress in obtaining the State Programmatic General
44 Permit.

45 4. That nothing in this act shall be construed to restrict the State Water Control Board's

46 authority to issue VirginiaWater Protection Permits for activities requiring certification under
47 § 401 of the Clean Water Act.
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