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The Limits of Law as Technology for Environmental Policy:
A Case Study of the Bronx Community Paper Company

(ABSTRACT)

This thesis examines environmental law as a social technology, using approaches from
science and technology studies, including methods for studying controversies as well as actor-
network and technology transfer concepts. Legal technologies, including statutes, regulations,
and lawsuits, have become significant participants in United States environmental policy. That
policy developed during the twentieth century in response to contrasting concerns about nature
(development of natural resources vs. protection of native species and wilderness), along with
growing concern about urban environmental issues (such as air and water quality, and waste
disposal). The environmental movement that began after World War 11 gained power with
provisions incorporated into 1970s environmental legislation allowing citizens to sue polluting
industries and corporations. Opposition to environmentalism developed in the 1980s, as wise
use and property rights movements seeking to expand development of natural resources, and an
environmental justice movement concerned with issues and constituencies not addressed by
mainstream environmental organizations. As a result of that opposition, the environmental
movement in the United States has strengthened, and broadened both the memberships in varied
organizations and the range of issues addressed. A case study of the Bronx Community Paper
Company provides an example of the current state of environmental law and policy in the
United States, and the limited ability of legal technologies to resolve increasingly complex
environmental controversies.
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Introduction: Law as Technology for Environmental Policy

Public policy in the United States develops in large part through legal mechanisms such
as statutes, regulations, and lawsuits. Making policy on environmental issues thus requires an
understanding of the social technology of law. A multidisciplinary perspective for exploring
legal issues enables a broader analysis of policy decisions than is possible from the academic
perspective of a single discipline. For example, the interdisciplinary academic program of
science and technology studies (STS) combines sociological, historical, and philosophical
analyses of science and technology. Using STS methods and concepts, this thesis examines
interaction between legal technology and environmental policy.

Law as a Social Technology

| have described law as a social technology. This reflects my understanding of law as a
system of social tools developed to control the behavior of large groups of people, as a
structured form of dispute resolution. This conceptualization of law resembles the "political
technology of the body" in Michel Foucault's examination of prisons as instruments of power.1
A more restricted definition of technology has predominated in STS research, however. STS
combines older academic fields of history and philosophy of science with recent developments
in sociology of scientific knowledge. Because of this focus on science, initial STS research on
technology tended to analyze technology as "applied science™ producing physical artifacts such
as tools and mechanical systems.

Broader conceptions of technology exist, however. In the introduction to The Control
Revolution, James Beniger argues that "the term 'technology’ is intended not in the narrow sense
of practical or applied science but in the more general sense of any intentional extension of a
natural process, that is, of the processing of matter, energy, and information that characterizes
all living systems."2 In a policy-making context, a broader definition of technology reflects the
impact of legislation and regulation on the work of scientists and engineers. Legal technologies
restrain and redirect this activity, and provide an intentional system for processing social and
scientific information.

1 Foucault, Discipline and Punish, pp.26-30.

2 Beniger, The Control Revolution, p.9.



In his upcoming book about a philosophy of technology, Joe Pitt states "there is no one
single thing called 'technology,™ and offers to replace the "standard notion" of technology, of
"tool-as-mechanical-mechanism,” with "humanity at work."3 Pitt argues that his definition

should be seen as punctuating the need to stop talking about Technology and
start focusing on the specific problems we encounter and the techniques,
materials, etc., we employ to solve those problems as well as the consequences of
using these techniques and materials to solve those problems.4

Citing Emmanuel Mesthene's characterization of "technology as 'the organization of knowledge
for the achievement of practical purposes,™ Pitt comments that "[t]he important part of
Mesthene's account is his insistence on the use to which the tools we invent are put; technology
IS using tools."5

The tools of technology include social tools, according to Pitt. He states that "[i]f
something can be used to achieve a goal it is a tool, and in so being used can become a
technology."6 Pitt specifically cites law as one of his examples of technology: "Social tools
like ... legal systems ... count as technology.”7 In an even stronger statement, Pitt writes:

Lest there be objection to using the courts in the context of technology, I remind
the reader that the judicial system is a tool for adjudicating social conflict, a
technology if there ever was one!8

3 Pitt, Technology and Science: Foundations of the Philosophy of Technology, pp.5, 18.
4 |bid.

5 |bid, pp.19-20.

6 1bid, p.17.

7 Pitt, ibid., p.54.

8 Ibid, p.8o0.



Researchers in the sociology of technology have also begun to address the idea of
"social technology."9 In a discussion of budgeting systems for medical clinics, Trevor Pinch,
Malcolm Ashmore, and Michael Mulkay state that "such a technology has its origins in the
social sciences, and ... although it may incorporate some material artifacts such as computers,
ultimately its purpose is to produce changes in human behavior."10 In a footnote, Pinch,
Ashmore, and Mulkay refer to prison management as a "social technology designed to produce
changes in human behavior and also incorporating material artefacts."11

John Law and Wiebe Bijker comment on this concept in their conclusion to Shaping
Technology/Building Society: Studies in Sociotechnical Change "Technology is never purely
technological: it is also social. The social is never purely social: it is also technological."12
Given this extension of technology to include social factors, and a willingness to examine
technical factors in social systems, the definition of social technology should include legal
systems in which technical legal records comprise the main artifacts.

Other arguments also support the perception of law as a social technology. In
Technopoly, Neil Postman states that "social institutions of all kinds function as control
mechanisms."13 Postman uses a court of law as an example of an information control
mechanism:

In even the simplest law case, thousands of events may have had a bearing on the
dispute, and it is well understood that, if they were all permitted entry, there
could be no theory of due process, trials would have no end, law itself would be
reduced to meaninglessness.14

9 Pinch, Ashmore, and Mulkay, "Technology, Testing, Text: Clinical Budgeting in the U.K. National
Health Service," ch.10 in Bijker and Law, eds., Shaping Technology/Building Society, p.266.

10 Ibid., emphasis added.

11 |bid., n.2, p.287; see also Foucault, Discipline and Punish

12 | aw and Bijker, eds., Shaping Technol ogy/Building Society, pp.305-306.

13 Postman, Technopoly, p.73.

14 |bid, p.74.



Governmental bodies use law to circumscribe the actions of large, diverse populations, and
members of the society use law in formal attempts to resolve disputes.

Postman comments that the stability of legal rules "may account for Americans' overuse
of the courts as a means of finding coherence and stability. ... [T]he courts stand as a final
arbiter of truth."15 Although I agree that Americans overuse the legal system, I disagree with
the latter part of Postman's statement. Does the legal system reach a point of closure in every
dispute, or merely a temporary resolution? Does a court find "truth™ in a given situation, or
merely establish the current winners and losers on the disputed issue? Isn't this truth, like
scientific truth, based upon contingencies, temporary, and subject to an alternative
construction? 16

In a legal dispute, one side wins, the other side loses. Environmental disputes have
followed this pattern through most of the twentieth century. The boundary between the
disputing parties has remained distinct, although legal technologies resolve environmental
conflicts only temporarily, as the discussion in chapters 1 and 2 demonstrates. | believe that
U.S. environmental policymakers have reached the limits of the effectiveness of law as a
technology to resolve environmental disputes, and depend excessively on formalistic legal
communication for dispute resolution.

While law provides an effective means to achieve social control and resolve disputes in
a complex society, that effectiveness decreases when, as in most environmental disputes, the
opposing parties also have strong moral claims of right. Negative legal rulings do not cause
environmentalists to abandon their belief in the necessity to protect nature from human
destruction, or property owners and developers to abandon plans to use their land as they wish.
Given the process of the legal system, with appeals and reversals of court opinions, and revision
or repeal of statutes and regulations, law may provide only temporary (and expensive) solutions
to a dispute. Neither side will likely concede their moral claim based solely on a temporary loss
for their legal argument.

15 Jhid.

16 Latour and Woolgar, Laboratory Life: The Construction of Scientific Facts, pp.69-70.



STS and Environmental Policy

STS research on environmental issues has generally focused on the activities of
environmental scientists and engineers in environmental controversies.17 Ina 1995 article,
"The Environmental Challenge to Science Studies,” Steven Yearley reviews "the small but
growing science studies literature on the environment,” with a particular focus on studies of
"'science and the environmental movement' or 'the greening of science."'18 Yearley argues "that
the environment should be recognized as a key site for social studies of science."19 Examining
the pervasiveness of science in environmental discourses, Yearley concludes in part that STS
research on environmental issues has demonstrated "how tenuous and contested are the claims
of science to serve as the sole legitimate depictor of reality."20

Although I agree with Yearley's assessment of the state of STS research on
environmental issues, | believe that the research he describes gives an incomplete assessment of
environmental policy-making practices. Yearley addresses only science in relation to the
environment, using the term "science studies" throughout his discussion, ignoring the
technology component of STS (except, perhaps, as an implicit "technoscience”). The studies
Yearley reviews focus mainly on "deconstructing™ scientific claims about the environment to
account for conflicting research results and interpretations of results, or on examining attempts
to use science to control environmental controversies.21

| contend that STS research should include consideration of the role of law as a social
technology in the environmental policy-making process. That process involves analysis and
comparison of scientific and engineering data; it also requires analysis and comparison of legal
tools and practices. Making environmental claims and defending them requires expertise in
environmental law. A complete body of STS research on environmental policymaking

17 See, e.g., Keller, A Fedling for the Organism: The Life and Work of Barbara McClintock (San
Francisco: Freeman, 1983); see also Y earley, "The Environmental Challenge to Science Studies,” in Jasanoff, et al.,
Handbook of Science and Technology Sudies, p.457.

18 Yearley (1995), in Jasanoff, et al., Handbook of Science and Technology Studies, pp.457-458.

19 |hid.

20 |pid., p.478.

21 |pid., pp.465-468.



processes in the United States should include explicit consideration of impacts of this social
technology.

Chapter 1 below describes twentieth-century disputes in the United States pitting
environmental protection against development of natural resources. Opponents in these
disputes have used legal tools, such as statutes and regulations, to achieve their goals. Thus,
law itself has become an actor in environmental controversy, as an unavoidable participant that
influences the structure and tone of the debate and the eventual outcome.

In his discussion of STS environmental research, Yearley notes that "both industry and
environmental groups [have] pursued their regulatory interests through the courts, marshalling
counterexpertise to combat the judgments and technical assessments adopted by" environmental
regulatory agencies.22 Yearley describes controversy studies and assessments of boundary-
making between the technical and political aspects of agency decisions. In chapter 2, | argue
that law, as a social technology, should provide a comparable venue for analyses of
environmental disputes.

The case study of the Bronx Community Paper Company (BCPC) in chapter 3 illustrates
this argument. The case involves a legal dispute embedded in an environmental controversy.
The Natural Resources Defense Council (NRDC), a national environmental organization, and
the Banana Kelly Community Improvement Association, a Bronx community organization,
made a joint proposal to include a paper recycling plant, the BCPC, in the development planned
for an abandoned rail yard in the South Bronx. This project combines urban environmental
concerns with an effort to address economic issues. Another Bronx community organization,
the South Bronx Clean Air Coalition, filed a lawsuit claiming insufficient consideration of
environmental impacts on the community from the proposed development. The lawsuit delayed
the project for a year, forcing revisions in the plans for the paper mill.

In a lawsuit, opponents mobilize legal technologies to support their arguments. The
effectiveness of available legal technologies has an impact on the outcome. The opposing
parties in the case study based their arguments on claims of rights, including both legal and
moral rights claims. The case study suggests that the structured interaction imposed by legal
technologies may actually create barriers to resolving disputes over issues that reflect
conflicting value systems. As in the literature on scientific controversies, in legal controversies
something more than a conflict between rational, "computable™ positions occurs: beliefs,

22 |pid., p.465.



values, and entrenched moral issues are at stake.23 Dependence on legal technologies to resolve
emotional, value-laden issues entices people to ignore potential areas of negotiation and
compromise. In such situations, law becomes a technology gone awry.

23 See, e.g., Laet, Vaders, Serren, en Hormonen (1994) and Brante, Fuller, and Lynch, Controversial
Science (1993).



Chapter 1. A History of U.S. Environmental Policy and Law

"Go west, young man." "Give me a home where the buffalo roam.” "Oh, beautiful, for
spacious skies, for amber waves of grain, for purple mountain's majesty, above the fruited
plain." The self-image of the United States contains "wide open spaces" and limitless natural
resources. Of course, there remains no farther west to go, and buffalo now roam within fences,
while continually expanding urban populations increase pressure to develop any remaining open
spaces within commuting range, or as vacation sites. How have the legal technologies
described in the introduction become enmeshed in environmental controversies? This chapter
considers the evolution of environmental law and policy in the United States.

Attitudes about Nature before the Twentieth Century

Before Europeans settled in North America, native populations had remained sparse and
scattered, making minimal impact on their natural environment.24 Historians debate whether
these pre-European inhabitants made conscious efforts to preserve their habitats, but little doubt
exists about the extent of human impact on the environment following European colonization
and settlement.25 Pioneers interpreted the following Biblical injunctions:

And God said, Let us make man in our image ... and let them have dominion ...
over all the earth ... So God created man in his own image ... and God said unto
them, Be fruitful, and multiply, and replenish the earth, and subdue it26

as commands to dominate and domesticate their natural surroundings. With missionary zeal,
the pioneers set out to conquer the environment and the native populations. They proceeded to
eradicate native species of flora and fauna in their efforts to tame a wild land.

According to Clayton Koppes, little change occurred in "the way Americans dealt with
the natural world" from the first settlements in the 1600s through the nineteenth century.

24 See Terrie, "Wilderness: Ambiguous Symbol of the American Past,” p.132 in Browne, et al., eds.,
Dominant Symbolsin Popular Culture; and Callicott, "American Indian Land Wisdom?'

25 See, e.g., Cronon, Changesin the Land; Callicott, "American Indian Land Wisdom;" Darnovsky,
"Stories Less Told: Histories of US Environmentalism," pp.21-24; Nash, "Old World Roots of Opinion," ch.1in
Wilderness and the American Mind; Terrie, "Wilderness: Ambiguous Symbol of the American Past;" and White,
"The Historical Roots of Our Ecologic Crisis."

26 Genesis1:26-28 (King James version, emphasis added); see discussions in Nash, Wilderness and the
American Mind, and White, "The Historical Roots of Our Ecologic Crisis."



Koppes cites three "reigning assumptions" during that period: (1) abundant natural resources lay
unclaimed, and a combination of economics and religion compelled Americans to make those
resources productive; (2) the natural resources of the United States were considered
"Inexhaustible," at least until a timber shortage occurred in the late 1800s; (3) the people who
made the wilderness productive in a capitalist economy should benefit from their labor
immediately.27

Nineteenth-century writers and artists romanticized nature and began to draw attention
to the negative impacts of the frontier mentality on the country's natural resources. John James
Audubon produced his Birds of America (1827-38), which "marked him as a leader in calling
attention to natural beauty."28 As Audubon observed the loss of wilderness and wildlife in the
United States, he predicted "that in a century the noble forests ... should exist no more."29

Mid-nineteenth-century American Transcendentalists, led by Ralph Waldo Emerson and
Henry David Thoreau, postulated a different relationship between humans and nature from that
held by the pioneers. Those early settlers feared the wilderness as a "moral vacuum" providing
no restraints on the "innate sinfulness of human nature.” In contrast, Transcendentalists
regarded wilderness as "the environment where spiritual truths were least blunted,” arguing
"that one's chances of attaining moral perfection and knowing God were maximizedby entering
wilderness." 30

Thoreau's Walden, published in 1854, praised the freedom and solitude provided by
wilderness that could still be found near urban areas.31 In 1859, Thoreau's defense of wilderness
took the form of advocating the maintenance of wild areas near settled communities.

According to Thoreau, each town "should have a park, or rather a primitive forest, of five
hundred or a thousand acres.”32 Such proposals remained at the level of individual philosophy

27 Koppes, "Efficiency, Equity, Esthetics: Shifting Themes in American Conservation," in Worster, ed.,
The Ends of the Earth, pp.231-232.

28 Nash, Wilderness and the American Mind, pp.96-97.

29 |bid.

30 |bid., p.86.

31 Ibid., ch.5.

32 |pid., p.102.



and personal commitment, however, and did not represent government policy. For example, air
pollution problems were considered private disputes and handled by the courts "under the
nuisance and trespass provisions of the common law."33

With the Progressive Era, beginning in the late nineteenth century and lasting into the
early twentieth century, two seemingly unrelated movements emerged, one concerned with use
of natural resources and the other with urban reform.34 These movements have become
intertwined in the environmental debates of the late twentieth century.35 Historical accounts of
U.S. environmental attitudes generally focus on issues related to wilderness and wildlife, and
the loss of "wild" nature has remained an environmental issue through the twentieth century.

However, a revisionist account cites urban reform as an "environmental” issue ignored
by traditional accounts of the development of environmentalism in the U.S.36 The urban reform
movement began at the end of the nineteenth century, focusing on issues affecting life in large
cities, such as public health, workplace hazards, city planning, housing shortages, water
supplies, and sewer systems.37 The nature conservation and urban reform movements remained
separate; however, during the latter half of the twentieth century, successors to these
movements began to combine their efforts on issues of the urban environment and
environmental justice.

The 1890 census officially announced the end of the American frontier.38 By the late
nineteenth century, attention turned to the growing demands on natural resources, as well as the
loss of wilderness and extinction of non-human species. The idea that the United States was
losing its wilderness, that the "wide open spaces” that greeted the first European settlers now

33 Portney, "EPA and the Evolution of Federal Regulation,” p.11.

34 See Hays, Conservation and the Gospel of Efficiency: The Progressive Conservation Movement, 1890-
1920.

35 Gottlieb, "Urban and Industrial Roots: Seeking to Reform the System,”" Forcing the Spring: The
Transformation of the American Environmental Movement, ch.2, pp.47-80; Darnovsky, "Stories Less Told:
Histories of US Environmentalism," Socialist Review, 1992, pp.26-28.

36 See Darnovsky, "Stories Less Told: Histories of US Environmentalism."

37 1bid., pp.26-27.

38 Nash, Wilderness and the American Mind, p.xii.



had fences, buildings, and roads through it, prompted the initiation of efforts to salvage as much
of wild nature as possible.

John Muir led an effort to preserve remaining wilderness in the United States. A
Scottish immigrant and inventor, Muir attended the University of Wisconsin during the 1860s
and became inspired by Thoreau's transcendentalist philosophy. After an accident in a machine
shop temporarily blinded him, Muir began an odyssey to explore the wilderness of the United
States.39 He became an archetypal mountain man, spending extended periods on wilderness
expeditions and leading trips into the mountains. Muir wanted people to experience the
wilderness and to understand what would be lost with unrestrained development. Muir founded
the Sierra Club in California to extend this effort and to create a political base for his campaign
to preserve wilderness.40

The federal government began to enact legislation to protect natural resources in the
1890s, responding to nascent environmental organizations such as the Audubon Society and the
Sierra Club, as well as those who wanted to make industrial use of natural resources. Early
statutes included: the Yosemite Act (1890), the first deliberate protection of wilderness in the
United States, establishing Yosemite as a national park;41 the Forest Reserve Act (1891),
withdrawing over thirteen million acres from the public domain to create a national forest
system;42 the Forest Management Act (1897), opening the forests for timber production, mining,
and grazing; 43 and the Lacey Act (1900), banning "the shipment across state lines of wild
animals killed in violation of state laws" in order to protect native wildlife.44

39 |bid., pp.122-125.

40 See, e.g., Nash, "John Muir: Publicizer," chapter 8 in Wilderness and the American Mind; and Strong,
"John Muir," chapter 4 in Dreamersand Defenders.

41 Nash, Wilderness and the American Mind, p.132.

42 |bid., p.133.

43 |pid., p.137.

44 Dunlap, Saving America's Wildlife, p.14.
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Early Twentieth Century Environmentalism -- Preservation versus Conservation

As the twentieth century began, concern for nature continued to increase as urban areas
expanded and people sought escape from their industrial surroundings. This concern pitted
advocates of wilderness protection against those who favored the use and development of
natural resources. Parallel conceptions of nature and of human interaction with nature
crystallized into these two distinct positions on appropriate uses of public lands, positions
representing opposite philosophies about nature.

"Conservationists” were inspired by the "wise use" proposals of Gifford Pinchot, the first
head of the National Forest Service. A Yale graduate who pursued graduate study in forestry in
Europe, Pinchot developed a "philosophy that natural resources should be used, albeit wisely."45
Pinchot applied the term "conservation" to this regulated use of public lands, with three main
goals:

(2) to develop America's natural resources and make the fullest use of them for
the present generation, (2) to prevent waste (from forest fires, for example), and
(3) to develop and preserve the country's natural resources "for the benefit of the
many, and not merely for the profit of a few."46

Implementing Pinchot's proposals would impose some restraints on the "reigning assumptions
about the use of natural resources since the early 1600s."47 Although Pinchot's first goal
supports development in the present, the second and third goals set some limits on that
development, requiring governmental regulation and oversight.

"Preservationists” held a very different view of nature and argued to preserve wilderness
for its own sake. They were inspired by the writings of Emerson and Thoreau, and by John
Muir's charismatic example.48 "[B]est remembered for his poetic sensitivity to nature and his
leadership in preserving the land,"49 Muir's philosophy of conservation clashed with Pinchot's.

45 Nash, American Environmentalism (1982), p.137.

46 Strong, Dreamers and Defenders (1988), p.76.

47 See note 27 and accompanying text.

48 Nash, Wilderness and the American Mind, pp.96-107.

49 strong, Dreamers and Defenders, p.86.
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Although Muir accepted the necessity for the wise use of natural resources to benefit people, he
contended that "providing opportunity for recreation and for the enjoyment of scenic beauty
constituted a legitimate use of the land™ and advocated wilderness protection in national
parks.50

In contrast to Muir, Pinchot favored regulated commercial use of natural resources,
rejecting the idea of land preservation in national parks.51 Similarities did exist between the
positions of the two men -- "both focused on wilderness protection™ and both opposed abuses by
"special interests” including "railroad promoters and lumber kings, land speculators and mine
owners, stockmen and farmers," and advocated "wise use of forests, water supplies, and other
natural resources."52 However, Muir's "zeal for wilderness protection” and Pinchot's "fervor for
resource management constituted incompatible logics, if not contrary impulses.™53

The political contrasts between Muir and Pinchot became explicit during Theodore
Roosevelt's presidency at the start of the twentieth century. With his enthusiastic self-
promotion as a big game hunter and outdoorsman, Theodore Roosevelt had a great deal of
influence on U.S. attitudes toward nature during the period, and his philosophy has entered and
influenced American attitudes about the natural environment. Roosevelt saw wilderness as the
source of "that vigorous manliness for the lack of which in a nation, as in an individual, the
possession of no other qualities can possibly atone."54

At times, Roosevelt sounded like a preservationist, as in the following quote:

There are no words that can tell the hidden spirit of the wilderness, that can
reveal its mystery. ... The nation behaves well if it treats its natural resources as

50 |bid., p.101.

51 |bid.

52 Darnovsky, "Stories Less Told," pp.17, 21.

53 Ipid., p.17.

54 Excerpt from "The Strenuous Life," Roosevelt's 1899 men's club speech, in Seltzer, "The Love-Master:
The Anthropology of Boys," part V in Bodies and Machines (1992), pp.149-150.

12



assets which it must turn over to the next generation increased and not impaired
in value.55

Roosevelt supported Muir's efforts to expand and protect national parks and national
monuments. However, in increasingly acrimonious disputes over land and water policy,
Roosevelt favored Pinchot's proposals for regulated use of public lands over Muir's calls to
prevent wilderness development. Roosevelt appointed Pinchot head of the newly created
National Forest Service in 1905, and consulted regularly with Pinchot on issues involving
natural resources.

In a period of social upheaval bracketed by the presidencies of Theodore Roosevelt and
Franklin Delano Roosevelt, the United States experienced two world wars, prohibition, and
depression in addition to the agricultural, economic, and environmental catastrophe of the Dust
Bowl. Governmental economic priorities influenced the national debate over the best uses of
the country's natural resources. The Reclamation Act of 1902 began a national crusade to
increase crop production; by the 1930s no politician dared challenge the policies of agricultural
development and reclamation.56

During the twentieth century, the United States developed into an agricultural
powerhouse, with the central plains states promoted as the nation's "breadbasket.” After the
land rush into this relatively arid region, American self-promotion pictured industrious family
farms producing grain for a growing population. By the 1930s, poor farming practices had
destroyed the native plains and increased topsoil erosion, leaving dust to blow across the
country in huge clouds during the mid-1930s, in the midst of the economic depression.57

Franklin Delano Roosevelt's New Deal response to the depression included attention to
conservation, reflecting a Pinchot-style pragmatism. "New Deal conservation reflected in large
measure Roosevelt's own priorities," with primary concern focused on providing resources for
human use, followed by protection of wildlife, and least concern for national parks and
wilderness.58 The Tennessee Valley Authority (TVA) and the Civilian Conservation Corps

55 Haraway, "Teddy Bear Patriarchy,” ch.3in Primate Visions (1989), pp.27-28.

56 Worster, Dust Bowl: The Southern Plainsin the 1930s, p.187.

57 See Worster, Dust Bowl: The Southern Plainsin the 1930s.

58 Stephen Fox, "FDR & New Deal Conservation," The American Conservation Movement: John Muir &
His Legacy, pp.183-184.
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(CCCQC), frequently cited as examples of New Deal conservation efforts, both "refashioned the
natural landscape for human uses."59 The TVA harnessed a river system to produce fertilizer
and electrical power.60 The CCC employed 2 million men during the depression.61 Pinchot's
philosophy had become embedded in government policy prior to World War II.

The Impact of World War 11 on American Environmental Consciousness

The Japanese bombing of Pearl Harbor on December 7, 1941 forced the United States
into World War Il. By the end of that war, a new element entered the environmental policy
debate in the United States: the fear of nuclear fallout. Along with the rest of the world, the
United States learned the long-term consequences of any further use of nuclear weapons after
the bombing of Hiroshima and Nagasaki in Japan. The United States entered the Cold War and
developed a nuclear testing program as other nations also began efforts to develop nuclear
weapons.

The increased expenditure on Cold War military production brought a rising standard of
living in the United States. More people could afford to own homes and cars in the developing
suburbs, and outdoor recreation grew rapidly during the 1950s. A growing middle class had
enough time and extra income to turn their attention to issues such as the impact of
contaminated air and water on their health and that of their children. In Beauty, Health, and
Permanence, Samuel Hays describes this "transformation of values" in the United States after
World War 11, as environmentalism replaced Pinchot-style conservation "amid a rising interest
in the quality of life beyond efficiency in production."62

Marcy Darnovsky examines this post-World War Il shift in U.S. attitudes toward nature
in a 1992 article, "Stories Less Told: Histories of US Environmentalism.” She states that after
World War |1, people began to relate "environmental hazards to everyday life" on "such issues
as air and water pollution, public and occupational health, pesticides, and land use."

59 |pid., p.189.

60 |bid.

61 Nash, American Environmentalism (1990), pp.140-141.

62 Hays, Beauty, Health, and Permanence: Environmental Politicsin the United Sates, 1955-1985, pp.2-
5; see a'so Dunlap, "Public Opinion and Environmental Policy," in Lester, ed., Environmental Politics and Policy,
pp.95-96.
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Wilderness advocacy was not abandoned ... [b]ut wilderness and wildlife issues
lost their exclusive hold on U.S. conservationists. ... In a shift that accelerated
between the mid-1960s and the early 1970s, what had been a movement to
protect or manage wilderness and natural resources became what today is called
environmentalism.63

Combined with the fear of nuclear devastation, the American public began to take seriously the
potential damage we do to ourselves when we allow unthinking destruction of the environment.

A 1985 article by Ralph Lutts details the fears of nuclear fallout during the early years
of the Cold War. When the Soviet Union detonated an atomic weapon in 1949, the United
States lost its complacency as the "only nation possessing the atomic bomb."64 In the resulting
arms race, both countries conducted extensive tests of increasingly powerful nuclear weapons.65
Interest in fallout shelters grew during the 1950s, reflecting public anxiety over media reports
about the dangers of nuclear fallout.66 People believed the doomsday scenario in the movie On
the Beach, which premiered in 1959, depicting the aftermath of a nuclear war as fallout circled
the globe, destroying all life on the planet.67

Rachel Carson's Silent Spring, published in 1962, had a profound impact on American
attitudes about nature, in part because of the timing of its publication. Silent Spring focused
public attention on damage to people and other species from pesticides, which came into wide
use after broad military application during World War 11. Carson's imagery linked the
application and impacts of pesticides to the wide fear of nuclear clouds and fallout.68

Silent Spring presented the spectre of a world without birds, plants, or wildlife. Carson
argued that we were destroying ourselves by embracing toxic chemicals in the form of

63 Darnovsky, "Stories Less Told," pp.28-29.

64 | utts, "Chemical Fallout: Rachel Carson's Slent Spring, Radioactive Fallout, and the Environmental
Movement," pp.212-213.

65 Ipid., p.213.

66 |bid., p.218.

67 Ibid.

68 |pid., p.222.
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pesticides. Carson testified before Congress and also made her case effectively through the
media. Her campaign to inform the public about the dangers of pesticides eventually proved
more effective than her actual impact on pesticide use. After 1972, the United States had
phased out its use of DDT, the main pesticide Carson cited in Silent Spring, while "newer
pesticides had already largely supplanted the increasingly ineffective DDT in the
marketplace."69

Environmentalism became one of a number of 1960s social movements, including anti-
nuclear, civil rights, women's rights, and the anti-(Vietnam) war movements. Countercultural
social movements exemplified concerns about social inequities in government policies. The
"civil rights and antiwar activism" of the 1960s mobilized "widespread support for
environmental protection,"70 and the federal government began to pay attention to
environmental concerns. John F. Kennedy "rejected the notion that environmental issues were
state and local responsibilities,” and made "a commitment to more federal funding."71 The
Johnson administration pushed important legislation through Congress that emphasized
"guality-of-life issues and environmental protection."72

The 1970s Explosion of Environmental Regulation

The 1970s became a regulatory decade for environmentalists, following the first Earth
Day celebration on April 22, 1970.73 This "mega-event" stressed consensus on the need to
protect and preserve the environment, and inspired many young people to seek careers in
environmental law, engineering, and sciences.74 Its timing -- almost a year after the Woodstock
rock festival and five months after a "massive Vietnam moratorium organized by moderate

69 Strong, Dreamersand Defenders, p.194.

70 Dunlap, "Public Opinion and Environmental Policy," in Lester, ed., Environmental Politics and Policy,
pp.95-96.

71 Mélosi, "Lyndon Johnson and Environmental Policy," in Divine, ed., The Johnson Years, Volume
Two, pp.118-119.

72 |bid., pp.113-114; Dunlap, "Public Opinion and Environmental Policy," p.95.

73 Darnovsky, "Stories Less Told," p.38; Sale, The Green Revolution, p.11.

74 Darnovsky, "Stories Less Told," p.36.
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antiwar groups" -- served to channel some of the radical energy from 1960s activism into
environmental issues.75

Data from public opinion polls indicate "a significant decline in public concern for
environmental quality in the years immediately following 1970," representing the belief by the
general public that environmental conditions had already begun to improve, "presumably
because laws were passed, agencies were established, and money was spent to solve them."76
As part of this "mainstreaming” of environmental values,77 the U.S. Congress approved the plan
Nixon submitted on July 9, 1970 to create the Environmental Protection Agency (EPA) by
consolidating functions previously performed by other government departments and
commissions.78

The flurry of environmental legislation produced by Congress during the 1970s
included: the National Environmental Protection Act (NEPA), the Clean Air Act, the Clean
Water Act, the Endangered Species Act, the Toxic Substance Control Act (TOSCA), the
Resource Conservation and Recovery Act (RCRA), and the Comprehensive Environmental
Recovery and Cleanup Liability Act (CERCLA, or Superfund). Politicians began courting the
environmental vote by supporting legislation to protect the environment, after Earth Day
demonstrated the potential strength of that constituency. However, those politicians generally
ignored the fact that all these statutes intrude to some extent on land owners' rights to act in
certain ways, even on their own land.

Much of this regulatory activity occurred during the presidency of Richard Nixon. A
1990 history of the EPA describes Nixon's "contradictory decisions” on environmental issues:
"On the one hand, he signed into law landmark legislation like ... NEPA and the Clean Air Act
Amendments of 1970," and created the EPA, while "[o]n the other hand, he presided over a

75 |bid., pp.36-39.

76 Dunlap, "Public Opinion and Environmental Policy," p.105.

77 Hirsh, "The Mainstreaming of Conservation," ch.7 in Power Loss: Regulation, Technology, and the
Destruction of Consensus in the American Electric Utility System, 1965-1996, pp.16-19; see also, Hirsh and
Serchuk, "Momentum Shifts in the American Electric Utility System," pp.297-298, 303; Darnovsky, "Stories Less
Told," pp.40-42; Dunlap, "Public Opinion and Environmental Policy," pp.105, 112.

78 Portney, "EPA and the Evolution of Federal Regulation," pp.8-9.
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series of efforts to keep environmental regulators in check."79 Nixon had to balance his concern
for economic growth against his desire for the votes of the growing environmental movement.
He also responded to Congressional pressure for environmental legislation, under the leadership
of Edmund Muskie.80

Membership expanded rapidly in established environmental organizations (such as the
Sierra Club, the Wilderness Society, and the Audubon Society) during the 1970s.
Environmental organizations proliferated along a spectrum from conservative (Nature
Conservancy, League of Conservation Voters) to activist (Greenpeace).81 Many of these groups
made extensive use of lawsuits (invited by citizen suit provisions in the federal statutes) to
define and enforce their environmental arguments. The Natural Resources Defense Council
(NRDC) began in 1970 as a small group of environmental lawyers offering their expertise to
environmental groups without staff lawyers. "Washington became the chief battleground and
legal reformism the main effort" of the environmental movement during the 1970s, "guided by
a dark new perception of approaching doomsday and the human as an endangered species."82

Established, conventional environmental organizations did not attract everyone who
wanted to improve the environment. Radical environmental activists began to practice
"monkeywrenching," a term popularized by Edward Abbey's 1975 novel The Monkey Wrench
Gang, describing efforts to slow particular types of land development activity.83 Other activists
initiated grassroots efforts to address issues of urban decay, public health, and social injustice.84
The latter efforts reflected the concern that people least able to escape environmental pollution,

79 Landy, et a., "The Origins and Development of the Environmental Protection Agency," in The
Environmental Protection Agency: Asking the Wrong Questions, p.30; see also Portney, "EPA and the Evolution of
Federal Regulation," Public Palicies for Environmental Protection, p.9.

80 See Landy, et al.

81 Seg, e.g., Sale, "Timeline," The Green Revolution, pp.xi-xx; Nash, "An American Environmental
Chronology," American Environmentalism, pp.xi-xiX.

82 Sale, The Green Revolution, p.8.

83 Abbey, The Monkey Wrench Gang; Scarce, Eco-Warriors: Understanding the Radical Environmental
Movement, pp.57-58; see also Abbey and Foreman, "M onkeywrenching," from Nash, American Environmentalism,
pp.299-308 (first printed in a 1987 Earth First! publication, Ecodefense: A Field Guide to Monkeywrenching).

84 Darnovsky, "Stories Less Told," pp.37-40.
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including minorities and the urban poor, were also "most likely to bear the burden™ of polluted
air and water, and problems of waste treatment and disposal.85

Mainstream environmental groups continued to draw most of their members from the
educated, white middle and upper classes in the United States. In the early 1970s,

student environmental enthusiasts affected by the Earth Day fervor in the
colleges and universities had high hopes that they might bring environmental
benefits to the urban poor. They developed the view that they should become
advocates for the poor when the poor did not take action on their own. But such
strategies were ineffective. Successful urban environmental action seemed to
require affluence, interest, awareness, and knowledge that rested on values and
skills not widely present in low-income urban areas.86

But perhaps those young environmentalists quit too soon, lacking the community organizing
skills necessary to involve the poor in the nascent environmental discourse.

The 1980s -- Opposition to Environmentalism

The environmental movement developed considerable political power during the 1970s,
but also alienated many individuals and organizations. The 1980s saw grassroots community
organizations and national organizations concerned with racial and social justice turning their
attention to environmental issues and challenging the mainstream movement for its inattention
to their concerns.87

A separate challenge came from the political right. The strength of the mainstream
environmental movement came mainly from the number of members they could mobilize in
support of particular issues, and from citizen suit provisions built into the 1970s environmental
legislation and regulation. Business and industrial interests maintained their economic power,
however, and reacted to environmental encroachment on their productivity with concerted
attacks on environmental regulation in the 1980s.

85 Hays, Beauty, Health, and Permanence, pp.268-269.

86 Ibid., p.269.

87 Gottlieb, "Grassroots and Direct Action: Alternative Movements,”" ch.5 in Forcing the Spring: The
Transformation of the American Environmental Movement, pp.162-204.
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The Environmental Justice Movement. In The Green Revolution, Kirkpatrick Sale
describes the years 1980-1988 as a period when the environmental movement "divided into an
increasingly professional mainstream and an increasingly radical grass roots."88 Grassroots
community efforts developed as people opposed encroachments on their communities, such as
"a neighborhood toxic waste incinerator or a nearby oil refinery."89 Activist groups also took
on the highly charged political issues of nuclear power and nuclear weapons, while most
mainstream environmental groups avoided linking their environmental concerns to the anti-
nuclear movement.90

The environmental justice movement quickly developed into a national movement,
confronting the mainstream environmental movement about links between "civil rights, land
rights, class politics, community action, and environmental issues."91 White middle-class
protests against hazardous facilities were "derisively called 'NIMBYs' (Not In My Back Yard),"
but "many community antitoxics groups were committed to a broad politics of social justice."92
In 1987, the United Church of Christ's Commission for Racial Justice referred to the practice of
siting hazardous waste facilities in minority communities as "'environmental racism," a term that
also referred to the exclusionary practices of mainstream and many alternative environmental
groups."93

The mainstream environmental movement had focused on informing the public about
environmental issues, and on using legal and political strategies to influence national
environmental policy. In 1990, environmental justice groups challenged the mainstream groups
in an open letter, asking "why no people of color were in top staff positions and why wilderness
concerns remained more urgent than urban issues affecting poor people or land rights issues

88 Sale, The Green Revolution, p.8.

89 Darnovsky, "Stories Less Told," p.44.

90 pid., p.45.

91 |bid., pp.46-47.

92 |pid., p.46.

93 |bid.
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affecting Native Americans."94 As a result of this public dispute, the environmental movement
has actually grown stronger and more diverse, including "many different types of organizations
with a great diversity of resources and multiplicity of aims."95

Conservative Rights Movements. The statutory and regulatory expansion of the 1970s
also contributed to a conservative political backlash against environmentalism in the 1980s.96
Republican administrations under Presidents Reagan and Bush pursued anti-environmental, pro-
industry policies. Kirkpatrick Sale refers to 1980-1988 as "the years of the Reagan reaction” to
the environmental movement, and states that the Bush administration "raised to a new high the
art of administrative neglect” of environmental issues.97 This political climate fostered the
development of conservative groups protesting lost rights of land owners.98

Initial opposition to 1970s government regulation in western states became known as the
"sagebrush rebellion.”99 Ranchers, "mining interests and users of off-road vehicles" opposed
the potential wilderness designation of federal range lands under a program developed by the
Bureau of Land Management (BLM).100 The sagebrush rebellion involved demands to transfer
federal lands to western states.101 They argued that public lands were "temporary holdings to

94 |pid., p.47.

95 Sale, The Green Revolution, p.69.

96 |hid., p.49; Harbrecht, "A Question of Property Rights and Wrongs," National Wildlife, p.10.

97 sale, The Green Revolution, pp.8, 74.

98 K empton, Boster and Hartley, Environmental Values in American Culture, n.2, p.286 and
accompanying text, p.22.

99 Hays, Beauty, Health, and Permanence, pp.104-105; Gottlieb, Forcing the Spring, p.316; Yandle, ed.,
Land Rights, pp.3-4; Lehmann, Privatizing Public Lands pp.7-8.

100 |bid.

101 Hays, pp.104-105; see also Gottlieb, Forcing the Spring, p.316; Bromley, Environment and
Economy: Property Rights and Public Policy, pp.168-1609.
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be claimed, privatized, and homesteaded as the nation grew in population.”102 However, such
claims ignored federal policies developed throughout the twentieth century, creating preserves
for parks, forests, and wilderness areas.

The frustration and resentment over lost land rights that fueled the 1979 sagebrush
rebellion continued through the 1980s. A coalition of groups in western states that opposed
environmental regulation and expansion of national park lands became known as the "wise use"
movement in 1988.103 This movement adopted Pinchot's term for use of natural resources on
public lands, "although philosophically ... they are direct descendants of the western boomers
Pinchot, Muir, and Roosevelt all fought to defeat.”104 The wise use movement expanded the
protest against encroachments and restrictions by the federal government on grazing on public
lands, mining practices, "free" water to agriculture, and logging in old growth forests.105

These conservative efforts developed their grassroots among western ranching,
agricultural, mining, and logging interests that resented the encroachment of environmental
regulation on their profits. The "wise use" movement signaled an aggressive response to this
encroachment, with forceful economic arguments to support the industry claims to
victimization by environmental regulation.106 "Wise use" received corporate funding along
with political support from Republicans in the White House and Congress during the 1980s.107
Affected industries enroll their workers in the movement by claiming that burdensome

102 Marzulla, "The Property Rights Movement,” in Yandle, ed., pp.3-4.

103 Poole, "Neither Wise Nor Well: Abusers of the Common Trust or Downtrodden Populists? At the
Exploiters Convention, the Wise-Use Movement Frets about its Image," Serra, v.77, n.6, p.60.

104 Helvarg, The War Against the Greens p.52; see also O'Callaghan, "Whose Agenda for America?'
p.83; Stapleton, "Greed vs. Green," pp.32-33; Lewis, "Cloaked in aWise Disguise,” p.7.

105 Helvarg, The War Against the Greens p.6; Lehmann, Privatizing Public Lands p.12; O'Callaghan,
"Whose Agendafor America?' p.83.

106 Helvarg, The War Against the Greens p.12; Lapp, "Wise Use's Labor Ruse," Environmental Action,
v.25, n.3, p.24.

107 poole, "Neither Wise nor Well," p.88; Stapleton, "Greed vs. Green," p.37; Lewis, "Cloaked in a Wise
Disguise," pp.7-8; O'Callaghan, "Whose Agenda for America? pp.83, 86, 89; Lehmann, Privatizing Public Lands
p.17; Stapleton, "A Call to Action,” p.37; Lapp, "Wise Use's Labor Ruse," p.24; Kempton, Boster and Hartley,
Environmental Valuesin American Culture, n.2, p.286 and accompanying text, p.22.
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environmental regulation causes loggers, millworkers, farmers, and ranchers to lose jobs and
earnings.108

Wise use claims about the impacts of regulation ignore other explanations for economic
problems in extractive industries. Environmental counter arguments have not convinced them
that the major “extractive/exploitive industries” in western states, including "mining, ranching,
subsidized water, and timber -- are all in decline," and that loggers and mill workers have begun
to lose work "because they are running out of trees to cut."109 While established environmental
groups struggled during the 1980s to retain protections won in the previous decade, they also
began to take note of the successful grassroots efforts of wise use groups.110 Some activists
began to urge the mainstream environmental movement to extend their efforts to include
organizing on the local level.111

1990s Attacks on Government Regulation

During the 1990s, the wise use movement has expanded into a national "property rights"
movement that promotes legal action and political protest against environmental regulation.112
According to Neil Hamilton, a law professor and farm owner,

[t]he stated goal [of the property rights movement] is to protect private property,
but the real goal is to rewrite American law to place private desires to develop
land paramount to public welfare, and require compensation whenever
regulations reduce values. ... [T]he property rights debate is not just a question of

108 Helvarg, The War Against the Greens p.12; O'Callaghan, "Whose Agenda for America?' Audubon,
v.94, n.5, pp.82, 83; Poole, "Neither Wise nor Well," pp.89-90; Lapp, "Wise Use's Labor Ruse," p.24.

109 Stapleton, "A Call to Action," pp.38-39.

110 O'Callaghan, "Whose Agenda for America?' pp.90-91; Stapleton, "A Call to Action:

Environmentalists must learn to fight the Wise Use Movement by putting people back into the ecological equation,”
National Parks, v.67, pp.37-40.

111 stapleton, "A Call to Action,” p.39.

112 Bethell, "Property and Tyranny," The American Spectator, v.27, pp.16-17; Bovard, "The New
Leviathan," ch.1 of Lost Rights, pp.1-7; Greve, "The Importance of Property Rights'; Roberts, "NatureisaMore
Gentle Adversary than the Government;" Echeverriaand Dennis, "Takings Policy: Property Rights and Wrongs,"
p.25.

23



constitutional law but a clash of political ideology and the direction of national
resource protection policy.113

The concept of "property rights" refocuses opposition to environmental regulation onto a rights
claim based on the U.S. Constitution.114

Constitutional claims to property rights relate to the "takings clause™ in the 5th
Amendment to the U.S. Constitution, which states: "No person shall be ... deprived of life,
liberty, or property, without due process of law; nor shall private property be taken for public
use, without just compensation."115 Debate centers on the phrase "taken ... without just
compensation.” Traditional definitions of “taking of property" include destruction of the
property, rendering it useless, and transfer of rightful possession.116 In a 1964 article, Joseph
Sax stated: "all agree that compensation is required only for a governmental 'taking' of property
and not for losses occasioned by mere 'regulation."117

Despite Sax's claim that government regulation does not comprise a compensable taking
of property, the idea of regulatory takings first appeared in a 1922 Supreme Court opinion,
Pennsylvania Coal Company v. Mahon.118 The property rights movement argues that both
business and individual property owners can seek compensation when regulations reduce the
economic value of their property.119 Richard Epstein's 1985 book, Takings: Private Property
and the Power of Eminent Domain, "helped establish the movement's intellectual

113 Hamilton, "The Value of Land: Seeking Property Rights Solutions to Public Environmental
Concerns," Journal of Soil and Water Conservation, v.48, p.283.

114 Bovard, Lost Rights, p.10; Sowell, "The 'Takings' Issue".

115 y.S. Constitution, Fifth Amendment.

116 Ackerman, Private Property and the Constitution, pp.123-145.

117 sax, "Takings and the Police Power," Yale Law Journal, v.74, p.37.

118 plater, et al., Environmental Law and Policy, pp.453-460; Litvan, "A Clash Over Property Rights
(When Property is 'Taken')," Nation's Business, p.58.

119 Echeverria and Dennis, "Takings Policy: Property Rights and Wrongs," p.25; Levinson, "Give and
Takings: When Do Land-Use Rules Trample Property Rights?' pp.50-51; Plater, et al., Environmental Law and
Policy, pp.442-444; Miniter, "Y ou Just Can't Take It Anymore," p.44.
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foundation." 120 Epstein argues "that takings of private property must not be allowed unless
compensated and then only for public use."121 Further, Epstein would allow "the
uncompensated regulation of property” only "[i]f a regulation prevents a harm or nuisance to
others, or if it offers the owner benefits that offset his losses."122

This reasoning relieves property owners from economic loss due to regulations
protecting endangered species, wetlands, and other environmental objectives. However, there
are "obvious limits" on property rights, as it could bankrupt the government "if it had to pay
compensation every time it diminished property values.”123 Some argue that "regulations can
actually serve to protect and enhance property rights in many instances."124 For example, both
zoning and pollution control impose restrictions on property rights, but can also increase
property values. Property rights are "subject to the power of government to enact reasonable
restrictions to protect public health, safety, and welfare."125

The property rights movement opposes environmental restraints on land development.126
Its advocates equate property rights with civil rights,127 freedom of speech, 128 and even liberty

120 |evinson, "Give and Takings," p.51.

121 Epstein, Takings, p.28; see also Echeverriaand Dennis, "Takings Policy,” p.28; Hamilton, "The
Vaueof Land," p.283.

122 | evinson, "Give and Takings," pp.51-52.

123 Echeverriaand Dennis, "Takings Policy,” p.26.

124 |pid.

125 Hamilton, "The Value of Land," Journal of Soil and Water Conservation, p.280.

126 See generally, Bovard, Lost Rights: The Destruction of American Liberty.

127 Yandle, ed., Lost Rights, pp.3, 24-27.

128 Bovard, p.3.
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itself.129 They frequently cite John Locke's influential Two Treatises of Government (1689),130
because of Locke's claim for property as a basic natural right.131 In one frequently-cited
passage from the Second Treatise, Locke states:

Whatsoever [a man] removes out of the state that nature hath provided, and left it
in, he hath mixed his labour with ... and thereby makes it his property. It being
by him removed from the common state nature hath placed it in, it hath by this
labour something annexed to it, that excludes the common right of other men.
For this labour being the unquestionable property of the labourer, no man but he
can have a right to what that is once joined to, at least where there is enough, and
as good, left in common for others.132

Proponents of property rights quote Locke selectively, citing his "idea that one makes an
unowned resource one's own by mixing one's labor with it,"133 while ignoring Locke's additional
limitation to that ownership right, in the proviso that "there is enough, and as good left in
common for others."134

Recently, extremist groups within the property rights movement have called for the
rejection of government regulation and authority. The "so-called 'County Movement™ urges
county governments to "enact land-use plans supportive of ranching, logging, and mining" and
to demand that federal and state agencies comply with those plans.135 Initiated by ranchers who

129 Bovard, p.333-335.

130 Ely, The Guardian of Every Other Right: A Constitutional History of Property Rights, pp.16-17, 29.

131 Shrader-Frechette, "Four Land Ethics," in Caldwell and Shrader-Frechette, Policy for Land, p.44.

132 | ocke, Book I1. Of Civil Government, ch.V. "Of Property," sec. 27, from Smith and Grene, eds.,
Philosophers Speak for Themselves: From Descartesto Locke, p.465.

133 |_ehmann, Privatizing Public Lands p.103; see also Coyle, Property Rights and the Constitution:
Shaping Society Through Land Use Regulation, pp.228-230.

134 Shrader-Frechette, "L ocke and Land Ownership,” ch.4 in Caldwell and Shrader-Frechette, Policy for
Land, p.67; Epstein, Takings, p.11.

135 | ehmann, Privatizing Public Lands p.11.
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"want federal grazing permits recognized as private property,” the movement has encouraged
actions such as bulldozing roads into national forests.136 Other names for the movement
include the "home-rule movement" and the "county supremacy movement" because its
proponents reject the supremacy clause in the Constitution that gives the federal government
supreme authority over public lands.137

Environmentalism in the 1990s

Environmentalism has grown and strengthened during the twentieth century, well
beyond the initial focus on issues affecting wilderness and wildlife. Nevertheless, both
Pinchot's conservation proposals and Muir's exhortations to preserve wild lands continue to
resonate in environmental debates. Pinchot's emphasis on economic considerations in the
development of natural resources make his wise use proposals appealing both to the business
community and to the grassroots challenges to environmentalism in the 1980s and 1990s.
Muir's more emotional arguments significantly impacted federal policy at the start of the
twentieth century, as well as the mainstream environmental movement in the second half of the
century.

The national debate over environmental policy, along with pressure from environmental
justice advocates, has forced the environmental community to diversify, expanding the range of
environmental issues to address.138 These now include public health and the urban
environment, along with transportation and disposal of toxic, hazardous, and nuclear wastes.
Environmental issues have become interconnected with economic issues and politics. As the
case study in chapter 3 demonstrates, mainstream environmental organizations have begun to
address the economic concerns underpinning arguments of environmental justice and the
grassroots segment of the property rights movement.

Several themes recur throughout this account of the growth and reaction to
environmentalism in the United States. Environmental concerns have become intertwined with
politics during the twentieth century. Policy decisions about natural resources reflect shifting
attitudes about the uses of land -- whether for conservation, preservation, or development.
Advocates of different positions on appropriate uses of land make their arguments through legal

136 |bid.; Kenworthy, "Angry Ranchers Across the West See Grounds for an Insurrection,” The
Washington Post, 2/21/95, p.A3.

137 y.S. Constitution, art.6, para.2.

138 See, e.g., The Amicus Journal, v.17, n.4 (1996), listing the current programs of the Natural
Resources Defense Council.
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technologies, such as environmental statutes and regulation. In chapter 2, the focus turns to
concepts relevant to the role of law in environmental disputes.

28



Chapter 2. Concepts Related to Law as Controversy

Chapter 1 describes the growth of environmental policy in the United States. Legal
technology played a prominant role in that growth, setting limits to the available policy options.
Attempts to resolve environmental disputes have made use of legal tools such as lawsuits,
statutes and regulations, that have proved effective in resolving business disputes, interpersonal
arguments, and criminal complaints. Law provides mechanisms for resolving disputes,
although legal resolution of environmental issues may be transitory, given shifts in political
support for opposing positions, as the discussion in chapter 1 demonstrates. Opponents on
environmental issues claim rights based on deep emotions and legal practices ingrained in the
culture of the United States.

As | argued in the introduction, law is a social technology developed to resolve disputes
and social problems, and plays an important role in the development and implementation of
United States environmental policy. This chapter starts with a general consideration of legal
technology using concepts from science and technology studies. Because law provides a formal
system for dispute resolution, the discussion then turns to studies of controversy and the concept
of rights at the base of opposing legal claims in environmental controversies.

An STS Perspective on Environmental Law

How applicable are concepts developed in science and technology studies (STS) to the
study of a social technology? The acronym "STS" also refers to studies of "science and
technology in society™ or "social studies of science and technology.” If STS concepts are to be
applied to research on a social technology such as law, must that research follow rigidly any
research conducted on mechanical technologies? Or can the multidisciplinary approach of STS,
which has no set research methodology, adapt to examination of a form of technology with no
mechanical artifacts?

| contend that STS concepts provide relevant guides for studying legal mechanisms as
social technology. In the introduction to the 1995 Handbook of Science and Technology
Studies, the editors describe STS as "a still emerging field" and describe themselves as having
"reasonable familiarity with most recent strands of sociological, historical, political, and legal
studies of STS"139 The editors note that the Handbook contains no "distinct contributions ... on
law and science," a result occurring "possibly because there is not yet a sufficient volume of

139 Jasanoff, et al., Handbook of Science and Technology Studies, p.xi., emphasis added [hereinafter
Handbook] .
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work to survey."140 However, if one accepts the notion that law is a technology of sorts, it
becomes plausible to examine law from an STS perspective.

Some STS approaches and concepts applicable to the study of law as a technology
include actor-network concepts, processes of technology transfer, and controversy studies. The
following discussion describes each process or concept, and how each one applies to an
examination of law as a social technology. The case study in chapter 3 examines a legal
dispute, focusing on Dorothy Nelkin's approach to the study of controversy. In applying that
approach to the case study, I will use concepts and terminology from the actor-network
approach to analyzing technology and from research on technology transfer. The case
demonstrates the relevance of these interrelated processes and concepts to an analysis of legal
technology in an environmental controversy.

Actor-Networks. The actor-network approach within STS research provides a means for
assessing complex systems. This approach developed from work by Michel Callon, Bruno
Latour, and John Law, and "describes sociotechnical ensembles as heterogeneous networks of
human and nonhuman actors."141 An actor-network involves the process of actors interacting to
enlist or enroll other actants in an effort to achieve some goal, with permutations in the goals as
well as the composition of the network in response to conflicting efforts by competing
networks.142

In the introduction to Power, Action and Belief (1986), John Law states that Michel
Callon's chapter, "Some Elements of a Sociology of Translation," presents Callon's "approach to
social analysis -- the so called theory of the 'actor-network'."143 Callon describes an effort to
reverse the decline of a population of scallops, with major actors including the scientific
researchers, fishermen in the bay, and the scallops themselves. To Callon, this episode
demonstrates that “the capacity of certain actors to get other actors -- whether they be human

140 |bid., p.xiv.

141 Bijker, "Sociohistorical Technology Studies," Handbook, p.251.

142 SeeLaw, ed., Power, Action and Belief, pp.15-16, 196-233; Latour, Science in Action.

143 Law, ed., Power, Action and Belief, p.15.
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beings, institutions or natural entities -- to comply with them depends upon a complex web of
interrelations in which Society and Nature are intertwined."144

Law's comment above, that actor-network is a "so called" theory, indicates his
preference for the term "approach,” which implies a less rigid structure than the term "theory."
Using an approach or model, it becomes possible to examine the structure and interrelationships
among a complicated network of people, objects and ideas, without imposing preordained
hypotheses about relationships or outcomes of processes under observation.

One idea in this approach that I find compelling is that of the actors, or as Latour and
others frequently refer to them, actants.145 According to Law, "[t]he actor-network approach is
based on the assumption that as actors struggle with one another they first determine their
existence and then ... define their characteristics. An actor that exists is thus one that is able to
exert itself upon others.”146 | prefer the term "actant"” to the more anthropocentric "actor" or
"agent" because it conveys a sense of diversity, a recognition that anything that interacts in a
technological process becomes a participant in the network.147

Legal practice has similarities to practices of making scientific fact described in the
actor-network approach. The notion of human and non-human actants in a network can apply to
an examination of an environmental legal controversy. Human actants with conflicting beliefs
about the uses of nature must react to non-human actants such as the legal technologies of
statutes and regulations, and also to shifting input from institutional actants such as legislative
and judicial bodies. The concept of "actant” itself suggests the idea among environmental
advocates that non-human nature should have acknowledged rights in the debate over its fate.
One limitation of using legal technology to resolve environmental controversies is the failure of
the legal system to recognize a role for non-human actants in the policy-making process.

144 Callon, "Some Elements of a Sociology of Translation," in Law, ed., Power, Action and Belief,
p.201.

145 |_atour, Science in Action, p.84; Latour, The Pasteurization of France, pp.159-160, 252n.11; see
generally Bijker and Law, eds., Shaping Technology/Building Society; Callon, "Some Elements of a Socioloty of
Translation: Domestication of the Scallops and Fishermen of St. Brieuc Bay,” in John Law, ed., Power, Action and
Belief pp.53-55, and Knorr Cetina, Handbook, p.159.

146 |_aw, ed., Power, Action and Belief, p.15.

147 A term borrowed from semiotics; see Latour, The Pasteurization of France, p.35; Callon, "Four
Models for the Dynamics of Science, Handbook, p.53.
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The actor-network approach incorporates a black box analogy from the work of Bruno
Latour to indicate the point of closure in the development of a technological network.148
Although he credits others with creating the term "black box" and its analogy to scientific
knowledge, Latour has explored the analogy extensively,149 and later discussions generally cite
Latour.150 In Laboratory Life (1979), Latour and Woolgar describe "the activity of creating
black boxes™ as "rendering items of knowledge distinct from the circumstances of their
creation." 151 Science in Action (1987) gives an origin for the term: "The word black box is
used by cyberneticians whenever a piece of machinery or a set of commands is too complex. In
its place they draw a little box about which they need to know nothing but its input and
output."152

The term’s definition expands with use in different contexts. In his discussion of
translation networks (stable relationships between "technical devices, statements, and human
beings"), Callon relates the idea of a network's irreversibility to "black-boxing":

A translation network ... enrolls an increasing number of diverse actants. ... The
lengthening of a network is generally accompanied by "black-boxing™ in which
entire chains of translation are folded up and embodied in sentences, technical
devices, substances, or skills. ... In this way ... networks ... are maintained, but in
an easily manipulable and durable form. Furthermore, they contribute to the
production of ever more statements, themselves doomed to pursue their existence
silently in the bodies or machines that ensure the enterprise's continuity.153

148 Misa, "Controversy and Closure in Technological Change," in Bijker and Law, eds., Shaping
Technology/Building Society, pp.109-111; Bijker, Hughes, and Pinch, eds., The Social Construction of
Technological Systems, pp.12-13.

149 |_atour and Woolgar, Laboratory Life, n.15, p.259; Latour, "Opening Pandora's Black Box," Sciencein
Action, pp.1-17; see also Pinch and Bijker, "The Social Construction of Facts and Artifacts,” in Bijker, Hughes, and
Pinch, The Social Construction of Technological Systems, pp.21-22.

150 See, eg., Callon, "Four Models for the Dynamics of Science,” Handbook, ch.2, p.59; Watson-Verran
and Turnbull, " Science and Other Indigenous Knowledge Systems," Handbook, ch.6, pp.128-129.

151 |_atour and Woolgar, Laboratory Life, n.15, p.259 and accompanying text, p.242.

152 |_atour, Sciencein Action, pp.2-3.

153 Callon, "Four Models of the Dynamics of Science," Handbook, pp.50, 59.
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Black boxes have also been called "obligatory passage points in vastly different enterprises,” or
processes that become standardized, unquestioned, "transparent technology™ over time.154

Because of this unquestioning acceptance, it becomes difficult to challenge the notion of
black-boxed technology. In Laboratory Life, Latour and Woolgar describe a controversy
underlying the description of the structure of a hormone.155 This process, of deconstruction or
reopening of black boxes, requires ™thick description,’ that is, looking into what has been seen
as the black box of technology (and, for that matter, the black box of society),” resulting "in a
wealth of detailed information about the technical, social, economic, and political aspects of the
case under study."156 Such a wealth of information would also be useful to an examination of a
legal dispute, assuming black boxes exist among legal technologies.

Lawyers attempt to create legal black boxes similar to those Latour describes for
scientific theories and technological hardware. Legal black boxes take the forms of legal
precedent from prior case law, statutes, and regulations. The difficulty in opening a legal black
box increases with the level of the precedent -- local, state, or federal -- with the Supreme Court
as the final arbiter of federal and Constitutional law. However, the discussion in chapter 1
demonstrates that law creates gray boxes at best, because political shifts can cause radical
changes either in statutory law and regulations or in their enforcement. Similarly, changes in
the membership of the Supreme Court, as well as other levels of the judiciary, can alter the
resulting decisions and make it more or less likely that a court will uphold prior decisions.

When | say that legal technology creates gray boxes, I do not mean to suggest different
categories for the products of social technologies and the products of science and engineering
technologies. Latour's Science in Actioncontains examples of gray boxes from both science
and technology. Particular meanings or functions that technological artifacts take on over time
are often vigorously contested by competing actor-networks, each enrolling allies to support its
particular claim, until one interpretation gains general acceptance and its proponent gets credit
for the discovery. By examining the underlying scientific controversy behind black boxed

154 Watson-Verran and Turnbull, "Science and Other Indigenous Knowledge Systems,” Handbook, p.128;
see Knorr Cetina, "Laboratory Studies: The Cultural Approach to the Study of Science,” Handbook, p.148.

155 |_atour and Woolgar, Laboratory Life, ch.3.

156 Bijker, Hughes, and Pinch, The Social Construction of Technological Systems, p.5 (emphasis added).
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artifacts, Latour demonstrates that each of them can be reopened, like the gray boxes of social
technologies. 157

Because law (like science), embodies social and political issues, legal black boxes (like
scientific black boxes) come under constant challenge. The U.S. political system facilitates
such challenge, with separate branches of government provided with the ability to dispute
actions of other branches. The political climate of the 1980s and 1990s has forced a reopening
of legal gray boxes on environmental issues. As environmental statutes come up for
reauthorization, the Administration and Congress reopen debate over the original intent of, and
continuing need for particular protections.

The case study in chapter 3 contains a form of legal black box -- the environmental
impact statement (EIS) on which a community group opposing the proposed development of a
paper mill in the South Bronx based its original lawsuit. Environmentalists have used EISs
effectively since their creation as part of the National Environmental Policy Act (NEPA) in
1969, as tools to delay or block unwanted development affecting natural resources.158 In the
case study, an activist community group turns this tool against an environmental organization,
in effect attempting to reopen and redefine this piece of legal technology.

Technology Transfer and Translation. Research on technology transfer includes an
examination of the transformation of technology as it moves from one setting or application to
another.159 "Translation™ is a key concept in describing the transfer of technology.160 This
term refers both to the traditional idea of linguistic interpretation and to the translation in use
and meaning of technological artifacts as they move across boundaries separating those who

157 See generally, Latour, Science in Action; Latour and Woolgar, Laboratory Life.

158 sdle, "Timeline," The Green Revolution, p.xiii.

159 See, eg., Akrich, "The De-Scription of Technical Objects,” in Bijker and Law, eds., Shaping
Technology/Building Society; Shrum and Shenhav, " Science and Technology in Less Developed Countries,"
Handbook, pp.635-638.

160 Latour, Science in Action, pp.108, 132-144; L atour, The Pasteurization of France, pp.162, 167,
253n.16, 260n.5; Bijker, Hughes, and Pinch, The Social Construction of Technological Systems, pp.14-15, 257,
Callon, Some Elements of a Sociology of Translation,” in Law, ed., Power, Action and Belief; Bijker,
"Sociohistorical Technology Studies," Handbook, p.251; see also discussions of trandation networksin Law and
Cdllon, "The Life and Death of an Aircraft," in Bijker and Law, eds., Shaping Technology/Building Society, pp.45-
46; Latour, We Have Never Been Modern, pp.3-4; Callon, "Four Models for the Dynamics of Science," Handbook,
pp.50-60.
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develop technology from its users and different groups of users from each other.161 Technology
transfer has begun to affect the engineering profession, as engineering schools consider the
actual uses made of their equipment, and organizations have developed to facilitate the transfer
process.162

Environmental law contains examples of both forms of translation involved in
technology transfer. Application of legislation and regulation may have vastly different results
from those intended by their creators. As law moves off the books and into society, unforeseen
consequences occur. When Congress passed the Endangered Species Act in the flurry of
environmental legislation during the early 1970s, they did not anticipate the resulting impacts
on the logging industry, major construction projects, and economic development.163

The practice of law and the implementation of policy also involve a constant process of
linguistic interpretation. Supreme Court opinions translate the words of the nation's founding
fathers in the Constitution as they apply that law to situations in the present, just as courts at all
levels translate common law precedents to determine their continuing applicability. Courts and
legislatures translate the legal history documenting the rationale for legislation and regulation
in order to uphold or revise those legal tools. Administrative agencies translate law into
enforcement practices relevant to their areas of jurisdiction.

This "process of translation™ must exist in a functioning legal system.164 Subjecting
court decisions, statutes, and regulations to review, revision, and repeal involves translation as
the law is applied in continually changing social, political, and economic contexts. The system
has proved effective for two centuries in a country with widely varying geography and natural
resources and in a population with no single ethnic, racial, or religious background. However,
effectiveness in promoting social order may not translate into effective means for resolving
environmental controversies.

161 Latour, Science in Action, p.117; Latour, The Pasteurization of France, pp.65, 181.

162 Seg, e.g., Akrich, "A Gazogene in CostaRica," and Pfaffenberger, "The Factory as Artefact,” chs.10
and 11 in Lemmonier, ed., Technological Choices Etzkowitz and Webster, " Science as Intellectual Property,”
Handbook, p.500.

163 Plater, Abrams, and Goldfarb, Environmental Law and Policy: Nature, Law, and Society, pp.656-659;
see also Sale, The Green Revolution, pp.37, 96.

164 See Law, ed., Power, Action, and Belief.
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The discussion in chapter 1 demonstrates that terms used to describe opposing
viewpoints about appropriate uses of natural resources have also undergone translation over
time. These viewpoints, embedded in conflicting discourses, change along with changes in
social, economic, and political dynamics. Current environmental debates combine and
transform aspects of both Pinchot's and Muir's philosophies. One example is the appropriation
of Pinchot's concept of "wise use" by a movement promoting development of natural
resources.165 As a second example, the terms "conservationist” and "preservationist” have
become interchangeable with "environmentalist™ in popular usage.

The case study in chapter 3 contains examples of translation of legal technology. The
discussion above of gray boxes contains one example -- the attempt by an activist community
organization to translate provisions of a New York state environmental statute to support their
lawsuit opposing the development of a paper mill on abandoned railroad property in the South
Bronx. Another example comes from news reports of that legal dispute, translating the
opposition to the paper mill as simply a reflection of their attorney's commitment to restore the
site to rail use. That interpretation ignored the actual plaintiffs in the lawsuit, comprised of
varied groups of local residents concerned about air quality and local control of economic
development.

Controversy Studies and Legal Disputes

Controversy studies comprise another approach to STS research.166 This "strand of STS
scholarship™ examines disputed claims in science and technology, attempting to provide
explanations for the outcomes of cases studied.167 In the introduction to Controversy, Dorothy
Nelkin states: "Controversies over science and technology also reflect broader tensions in
American society -- the disagreements over the appropriate role of government, the struggle
between individual autonomy and community goals."168 Thomas Brante gives the following
definition for the term "controversy," starting with its Latin equivalent:

165 See, e.g., Poole, "Neither Wise nor Well," Serra, v.77, n.6, pp.60-61.

166 See generally, Latour, Science in Action; and "Science, Technology, and Controversy,” Handbook,
part 6.

167 Handbook, p.11.

168 Nelkin, Controversy: Politics of Technical Decisions, p.xi.
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Controversus means "the clash of opposing opinions; debate; disputation.” In a
controversy, the participants are always highly aware of the situation and act
from it, for instance, by assembling resources for the specific purpose of
undermining the position of the adversaries (by arguments, allies, and so forth).
... Arapidly passing disunity will not be called a controversy, nor a dispute
involving only one single person. In general (although not always) a controversy
exists over a longer period of time and divides groups of people.169

Brante also considers "the current intimate links between scientific beliefs and political
controversies."170 He offers the term "science-based controversies"” for the situation Engelhardt
and Caplan describe as "scientific disputes with a heavy ethical or political overlay."171

According to Brante, "[m]odern welfare societies are riddled by science-based
controversies," for example, "controversies about nuclear power plants."172 He suggests "that
the study of controversies ... ought to be able to shed new light on current patterns of elite
formation and on mechanisms of competition and cooperation between different elites.173 In
the introduction to Controversy, Dorothy Nelkin also comments on the power of elites, citing
the "relative political power of competing interests” such as "industrial interests" or "powerful
protest groups” that have "sufficient political or economic leverage to determine outcomes™ of
conflict. 174

Case studies of controversies must also consider public response to disputed topics. In
the Handbook of Science and Technology Studies Brian Martin and Evelleen Richards note
that "public controversies over scientific and technical issues ... often have profound social,
political, and economic implications, and more and more often they feature public

169 Brante, "Reasons for Studying Scientific and Science-Based Controversies,” in Brante, Fuller, and
Lynch, eds., Controversial Science, p.181.

170 |bid., p.180.

171 |bid., p.181; Engelhardt and Caplan, Scientific Controversies: Case Sudies in the Resolution and
Closure of Disputesin Science and Technology, p.4.

172 Brante, Fuller, and Lynch, eds., Controversial Science, pp.181-182.

173 |bid., p.189.

174 Nelkin, Controversy, p.xxii.
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disagreements among scientific, technical, or medical experts.”175 As Nelkin comments in a
discussion of "controversy as political challenge,” controversies often “represent a decline in
public trust. Critics question the ability of representative institutions to serve their interests."176

Public battles among experts over technical issues have led to increased involvement by
the lay public. Commenting on public involvement "in issues they perceive as direct threats to
their everyday lives," Susan Cozzens and Edward Woodhouse state that laypeople often "seek
and acquire considerable technical knowledge" in response to such threats. They add that "local
knowledge is often more accurate or complete, even by conventional scientific standards, than
the knowledge imported by 'experts' to a local situation."177 According to Nelkin, what links
the diverse groups involved in public controversies "is their demand for greater accountability
and increased public control."178

Controversy studies increase public awareness of important influences for public policy,
in part by identifying the disputing parties and the interests they represent. In addition to
advancing the political program of those in power, "changes in policy have also been propelled
by public debates and movements around controversial developments in science and
technology."179 But problems exist for concerned citizens who seek information on technical
matters. According to Nelkin, "the difficulty of finding appropriate means to expand public
choice" relates to "problems of technical feasibility and political acceptability."180 Nelkin also
points to "problems in determining who should be involved in a decision, who really represents
the public interest."181

175 Martin and Richards, " Scientific Knowledge, Controversy, and Public Decision Making," Handbook,
p.508.

176 Nelkin, Controversy, p.xvi.

177 Cozzens and Woodhousg, " Science, Government, and the Politics of Knowledge," Handbook, p.546.

178 |bid., p.xvii.

179 Elzinga and Jamison, "Changing Policy Agendasin Science and Technology,” Handbook, p.574.

180 Nelkin, Controversy, p.xxiii.

181 |bid.
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Studies of public controversies also examine how and why they end. "The process by
which a dispute ends or is resolved is called ‘closure."182 According to Thomas Brante,
"[s]cience-based controversies ... are not solved but closed; that is, an external power
intervenes, terminating the controversy."183 John Law states that controversies reach closure
"when debate and controversy about the form of an artifact is effectively terminated."184
Artifacts of technological controversy often "achieve their final form when a social group, or set
of groups, imposes its solutions on other interested parties by one means or another."185

The process of analyzing closure in technical controversies reflects the Latourian idea of
reopening black-boxed technology and asking how and why the controversy ended, which
requires thorough examination of the disputants' actions.186 Tom L. Beauchamp "characterizes
five modes through which controversies end."187 First, closure may occur through sound
arguments demonstrating that opposing views are incorrect. Second, disputing parties may
reach a consensus to accept one position to resolve the dispute. Third, closure may result from
formal procedures. Fourth, a dispute may come to a "natural death™ with a loss of interest by
the disputing parties. Beauchamp's fifth mode of closure involves a negotiated settlement
among the disputants.188

Ernan McMullin offers another "classification of the termination of disputes,” with three
factors: resolution (on rational grounds), closure (on the basis of social forces), or abandonment

182 Martin and Richards, "Scientific Knowledge, Controversy, and Public Decision Making," Handbook,
p.518; see also Engelhardt and Caplan, eds., Scientific Controversies, p.2.

183 Brante, Fuller, and Lynch, eds., Controversial Science, pp.188-189 (emphasis added).

184 |_aw, "Technology and Heterogeneous Engineering: The Case of Portuguese Expansion,” in Bijker,
Hughes and Pinch, The Social Construction of Technological Systems, pp.111-112.

185 |bid.

186 Misa, "Controversy and Closure in Technological Change: Constructing 'Steel'," in Bijker and Law,
eds., Shaping Technology/Building Society, p.110.

187 Engelhardt and Caplan, eds., Scientific Controversies, p.5.

188 |bid.
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(disputants lose interest).189 In Scientific Controversies, H. Tristam Engelhardt and Arthur
Caplan state that McMullin's version of closure "perpetually invites the reopening of the
controversy on rational grounds” with "the additional problem that over the course of time the
grounds for rational resolution themselves change."190 Engelhardt and Caplan suggest that
negotiated solutions based on "principles of procedural fairness™ provide the most useful form
of closure for controversies in a pluralistic society.191

Controversy studies provide a useful perspective for analyzing legal technology. Legal
practice involves structured controversy, in a formal process of dispute resolution. Topics of
dispute in environmental law generally fit Brante's definition of controversy.192 And lawyers
seek closure of disputes by constructing sound, rational arguments to support their clients'
positions. If negotiation and efforts at consensus don't resolve a dispute, the parties may seek
procedural closure through the courts. As in McMullin's version of closure of scientific
controversies, the gray boxes resulting from closure in legal disputes invite perpetual efforts to
reopen and reexamine their outcomes. Legal technologies also encompass abandonment or
natural death closure, if a legal action is withdrawn or dismissed.

In the introduction to Controversy, Dorothy Nelkin lists components of case studies that
describe the "dynamics of controversy."193 Nelkin's approach provides a general format for
studying technical controversies, applicable to the case study in chapter 3. According to
Nelkin, controversy studies illustrate "the interplay of technical and political factors involved in
choices about ... the development and application of technologies" and discuss "the structure of
decision-making authority, the nature of alternatives, and the social or ethical sources of
conflict." 194

189 |pid., p.6.

190 pid., p.8.

191 |bid., p.16.

192 See text accompanying note 170.

193 Nelkin, Controversy, p.xxiii.

194 |pid.
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| believe that these first two chapters have addressed Nelkin's components of technical
controversies with respect to legal technology and environmental controversies in the United
States. Chapter 1 describes the development and application of environmental law and policy
in the United States and conflicting opinions about appropriate land use and environmental
protection as well as the role of law and government in land use controversies. Chapter 2
considers ethical conflicts and opposing rights claims that enter into environmental
controversies.

For analyses of specific scientific controversies, Nelkin includes the following
components:

They explore the groups engaged in controversies; their diverse social, political,
and ideological objectives; and the channels they exploit to influence ... policy.

They analyze the role of experts in the disputes and how various groups employ
technical information to further their political goals. And finally they deal with
the outcomes of disputes and the difficulties of finding acceptable, long-lasting

resolution. 195

The case study in chapter 3 completes a controversy study of the type Nelkin describes. It
describes a legal dispute, the groups involved, their objectives, the role of experts, and the
outcome.

The following study of the Bronx Community Paper Company describes a legal
controversy with a "heavy political and ethical overlay” to the underlying urban environmental
issue.196 In a dispute over the best uses for abandoned land in the South Bronx, the opposing
parties have conflicting economic and environmental goals. Available legal technology did not
resolve, but actually extended the surrounding environmental controversy, although the
embedded legal controversy did end. The legal action in this case study ends with a procedural
closure, in the form of a ruling by the state appellate court that the proposed development meets
the requirements of state environmental statutes.

As in most legal disputes, this one involves opposing rights claims. The social forces
that can end a scientific dispute in McMullin's definition of closure invite a perpetual reopening
of the controversy. For legal disputes, claimed rights represent these social forces. The
following section examines this integral concept within the social technology of law.

195 |bid., pp.xxiii-xxiv.

196 Engelhardt and Caplan, eds., Scientific Controversies, p.4.
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The Concept of Rights in Environmental Controversies

The concept of "rights"” plays a central role in environmental disputes. Many of these
disputes involve controversial land use claims -- over issues such as zoning, industrial and urban
development, siting of waste dumps, and designation of protected lands for historic
preservation, parks, forests, or wilderness. Each side of any land use controversy claims legal or
ethical "rights" for their position. Dorothy Nelkin argues that nearly all controversies involve
"ubiquitous claims of 'rights™ that impose a "moral rhetoric” on political demands.197 Nelkin
considers this rhetoric firmly rooted in the moralist thinking of the Calvinist religious tradition
and the Puritan secular tradition of the United States.198

According to Nelkin, some rights claims "are based on obligations,” such as the claimed
right of government agencies "to constrain individual freedom in order to carry out their
mandated responsibilities." Other rights take on value "because they maximize the public
interest."199 Conflicting rights claims provide "moral justifications™ to limit the freedom of
others, as with arguments against unrestrained development that cite “the rights of future
generations.” Individual rights to privacy have repeatedly conflicted "with the government's
need to regulate for social ends. Thus, rights claims inevitably contribute to conflict."200
Nelkin points out that "rights claims may be the central issue in a dispute, or simply a tactic, a
way to gain public support in a controversial political context."201

Ethical considerations complicate the development and practice of environmental law.
Rights claims contain ethical as well as legal elements. However, in the United States we learn
to believe in rights as entities with substance, as mechanisms to achieve our goals. Our major
founding documents, such as the Declaration of Independence and the Constitution, bestow

197 Nelkin, Controversy, p.xvii.

198 |bid.

199 |pid.

200 |pid.

201 |pid.
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"Inalienable” rights on citizens. The first amendments to the Constitution created a "Bill of
Rights" to make certain rights explicit, augmented with later amendments.202

Not all rights we claim are legally sanctioned, however. Another interpretation of the
term refers to the argument that I have a right because | am right. 1 may make this claim
because | believe that my cause is just, ethical, and moral, or perhaps because | have the
strength of numbers or economics to enforce my position. When a sufficient number of people
share a similar belief in a particular "right,” that claim may gain the sanction of law.203

The codification of a moral or ethical claim of right into a legal right may increase the
likelihood of enforcing that claim. It also sets boundaries on the extent of the claim and
refocuses the dispute onto interpretations of the legal definition. Legal rights undergo constant
modification as people with opposing positions demand expansion or restriction of the rights
they claim. Laws are repealed and revised, court opinions are reversed and reinterpreted,
depending on personal and political judgments about who will benefit from the imposition and
enforcement of a particular claim of right.

Environmentalists tend to base legal claims on statutes, regulations, and common law.
To this they add an ethical obligation, which Aldo Leopold called a "land ethic™ in The Sand
County Almanac (1949). Under various forms of a land ethic, nature has a right to protection
from harm due to human development and members of the general public have rights to clean
air and water, and to protection from misuse by public or private property owners. They also
have a right to enjoy public lands protected by environmental statutes.204

Those who oppose environmentalism, such as members of the property rights movement
discussed in chapter 1, claim legal rights associated with land ownership and economic
development, based both on the U.S. Constitution and on "nuisance and trespass provisions of
common law."205 The ethical and moral commitments to which they give highest priority may
differ from those of their opponents, although the strength of their commitment does not.

202 Weber, "The Social Responsibility of Land Ownership," Earth Ethics, v.1, n.4, p.1.

203 Seg, e.g., Bovard, Lost Rights (1994); Coyle, Property Rights and the Constitution (1993); Ely, The
Guardian of Every Other Right (1992).

204 See, e.g., Nash, The Rights of Nature (1989), and Leopold, A Sand County Almanac (1949).

205 Portney, "EPA and the Evolution of Federal Regulation,” p.11; see also Meiners, "Elements of
Property Rights: The Common Law Alternative," in Yandle, ed., Land Rights, p.290.
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Environmentalists in the United States argue that environmental protection demands a
focus on the rights of the earth as a whole and that humans must respect the rights of non-human
species of plants and animals to continued existence. Courts of law in the United States have
rejected this ethical argument in all but one instance -- the Endangered Species Act.206 For all
other environmental statutes, the Supreme Court demands harm to some human in order to
enforce the law and accompanying regulations. For example, although the Clean Water Act
contains a provision setting a national goal "which provides for the protection and propagation
of fish, shellfish, and wildlife," that provision focuses on maintaining "fishable," and
"swimmable" conditions for people in bodies of water in the United States.207

Environmental legal claims to rights for nature have generally found support outside the
rights enumerated in the Constitution and its amendments. Their legal arguments found initial
support in statutes passed by Congress and interpreted in the courts. More recently,
environmentalists have claimed a right under the common law public trust doctrine. Again
their focus differs from that of their opponents, emphasizing the right to protection from abuses
of property owners.

As interpreted by United States courts, "rights” belong almost exclusively to people.208
Plants and animals, wind, water, and soil have no legally recognized right to protection from
harm, nor rights to possession or ownership. However, in We Have Never Been Modern Bruno
Latour advocates rights for non-humans, with a "nonmodern constitution” and a “parliament of
things" in which scientists represent nature in disputes.209 Similarly, Roderick Nash argues in
The Rights of Nature that non-human nature has rights "to life, liberty, and the opportunity to
pursue its own kind of happiness” in direct conflict with "human rights to possession and
exploitation of real estate and livestock."210

206 16 U.S.C.A. ss.1531 et seq.

207 33 U.S.C.A. ss.1251 et seq.; the relevant provision is section 101 of the Clean Water Act; Plater, et
al., Environmental Law and Palicy, p.854.

208 Weber, "The Social Responsibility of Land Ownership," Earth Ethics, v.1, n.4, p.1.

209 Latour, We Have Never Been Modern, p.144.

210 Nash, The Rights of Nature, p.163.
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Arguments such as these reflect the ideas of "deep ecology," a term proposed in the
early 1970s by Norwegian philosopher Arne Naess.211 Deep ecology stresses “the need to bring
humans into harmony with the natural environment.” To proponents of deep ecology, "all life,
nonhuman as well as human, has intrinsic value and should not become subordinate to other
needs, such as economic development or growth in general."212 This position extends the
"Protectionist™ argument discussed in chapter 1. Criticisms of deep ecology include the
movement's focus on wilderness preservation, and its inability to put a monetary value on its
claim of intrinsic value for non-human nature.213

Rights claims, along with their underlying ethical commitments, represent their
proponents' strong feelings. They have become mechanisms for legal obstruction, allowing
those with current political support to reverse their opponents' earlier victories. Chapter 1
contains examples of this shift, such as Theodore Roosevelt's interaction with Muir and Pinchot,
and the rapid growth in political power for environmentalists in the 1970s, followed by
conservative attacks in the 1980s for their alleged excesses.

Concepts of rights and ethics complicate the process of a social technology such as
environmental law. Conflicting ethical commitments and priorities contribute to the
development of opposing movements on environmental issues. When people find they can't get
what they want through the legal system, but believe they are right, or that they have a right to
what they want, they may resort to extralegal actions such as demonstrations to slow the
process. As Nelkin comments, "competing social and political values" contribute to the
"persistence of controversy," which she calls "part of a significant tendency in American society
to reassess the social values, the priorities, and the political relationships that underlie technical
decisions."214

211 See, e.g., Naess, "Sustainable Development and Deep Ecology," ch.6 in Engel and Engel, eds., Ethics
of Environment and Development; see also Nash, The Rights of Nature, p.146; Gottlieb, Forcing the Spring, p.195;
Guha, "Radical American Environmentalism and Wilderness Preservation: A Third World Critique," pp.73-74;
Sylvan and Bennett, The Greening of Ethics, ch.4.

212 Gottlieb, Forcing the Spring, p.195.

213 Guha, "Radical American Environmentalism," pp.75-76, 79; Taylor, Our Limits Transgressed, n.55,
p.174 and accompanying text, pp.101-103, p.149; Thompson, "A Refutation of Environmental Ethics,"
Environmental Ethics, v.12, pp.151-158.

214 Nelkin, Controversy, p.xxiv.
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Various movements have developed in the United States to represent opposing views
and rights claims. The mainstream environmental movement generally seeks different ends
from those desired by the environmental justice and deep ecology movements. The property
rights and wise use movements have different priorities and opposing rights claims with respect
to environmental issues. Some groups (such as Earth First! and the western county supremacy
movement) promote increasingly rebellious attitudes in response to their frustrations about lost
rights and violations of ethical obligations.

The case study in chapter 3 provides an example of opposing rights claims, with a small
but vocal activist community group using legal action to interrupt proposed development that
has the backing of a national environmental organization and an established, competing
community organization. The land use dispute in the case study also involves the potential for
continuing controversy outside the legal system, as the activist group has staged successful
demonstrations in the past against industrial development they considered unhealthy for the
neighboring community, and one of the group's leaders states that the proposed paper recycling
plant will never open.215

215 Telephone interview with Carlos Padilla, co-founder of the South Bronx Clean Air Coalition; see
generaly, discussion in chapter 3.
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Chapter 3. Case Study: The Bronx Community Paper Company?216

In this chapter, I consider the involvement of the social technology of environmental law
in a controversy over land use and economic development. The previous two chapters
demonstrate the tendency in the United States to apply legal technologies to environmental
controversies. Chapter 1 describes the development of environmental law and policy as well as
the role of law in land use controversies, and chapter 2 considers ethical conflicts and opposing
rights claims that enter into those controversies. This analysis of the legal dispute over the
Bronx Community Paper Company (BCPC) assesses the actors, their objectives, and the
outcome of the controversy, giving a substantive example of the previous historical and
conceptual discussion.

The BCPC dispute involves a legal controversy over urban land use, complicated by the
social, cultural, and political positions of the opposing parties. The legal strategy adopted by
those opposing the proposed paper recycling mill transforms environmental legal technology,
applying it in a manner differing from its previous uses. The BCPC controversy also illustrates
the expanding focus of environmental concern in the United States, discussed in chapter 1. One
environmental journal refers to this case as "'the next phase of environmentalism," in which
[mainstream environmental] groups ... would promote, rather than fight, economic
development."217

The South Bronx -- Setting for a Land Use Controversy

This legal dispute concerns the appropriate use for an abandoned railroad yard located in
the South Bronx of New York City. Given the reputation of the South Bronx as the epitome of
urban decay in the United States, this may seem an unlikely site for such a controversy. As the
following discussion suggests, many long-term residents and community groups have made
commitments to reclaim their neighborhoods. The controversy developed over conflicting

216 Theinformation for this case study comes from written documentation about the parties and the legal
dispute. Table 1 liststhe sources of printed material, and the dates of reportsincluded in this study. A National
Public Radio report from the news program All Things Considered provided additional information on the asthma
problem in the South Bronx. The appellate court opinion gives the rationale for reversing the trial court's ruling.
Supplemental information was obtained in telephone interviews with representatives from the disputing parties. A
list that follows the bibliography includes the names of the four men who agreed to my taping our conversations,
their positions in relation to the dispute, and the date of each conversation as well as its approximate length.

217 Bradley, "Practicing What They Preach: Environmental Groups are Taking Economics Seriously, and
are Even Investing in New Businesses Themselves," E Magazine, November/December 1995, p.25.
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proposals for the development of the Harlem River Rail Yard, a 96-acre site acquired by the
New York State Department of Transportation (DOT) in 1982.218

The South Bronx has become an infamous example of inner-city devastation. Its decline
already seemed irreversible by the mid-1960s.219 At that time, New York City began a
"planned shrinkage" policy, withdrawing "vital neighborhood services -- health care, police
protection, firehouses, [and] social welfare agencies” from older neighborhoods such as those in
the South Bronx, in an attempt to "encourage" the city's population "to concentrate in the
sections that remain alive.”220 This policy resulted in the flight of white landlords by the early
1970s, with many buildings left to rot. As taxes remained unpaid, the city repossessed "most
apartment houses" and "slated many still-occupied buildings for the wrecking ball."221

Many residents fled from the South Bronx, as arsonists “torched whole blocks" and
"[s]treet gangs like the Savage Skulls and the Nomads moved in, terrorizing the remaining
families.” 222 Census figures show a decline in population for the South Bronx from "about
100,000™ in 1970 to "about 37,000" in 1990, as "the neighborhood had been pried apart by
common urban blights -- crime and drugs, white flight, incorrigible poverty."223 Popular media
"underscored the borough's reputation as a lawless wasteland,” such as the "appalling images" in
Paul Newman's 1981 movie Fort Apache, The Bronx, or Tom Wolfe's 1987 novel Bonfire of the
Vanities.224

218 From the appellate court opinion, South Bronx Clean Air Coalition v. New York State Department of
Transportation (1995).

219 Breslin, "On these sidewalks of New Y ork, the sun is shining again,” Smithsonian, April 1995,
p.103.

220 Thrush, "Beyond Bricks and Mortar," Empire State Report, December 1994, p.54.

221 |pid.

222 |pid.

223 |bid.

224 Bredlin, "On these sidewalks of New York," p.104.
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However, "among the ruins there remained survivors who hadn't given up."225 In an
April 1995 Smithsonian article, Patrick Breslin describes the "rebirth™ of the South Bronx as a
result of efforts by community development groups such as the colorfully-named Banana Kelly
Community Improvement Association (Banana Kelly) and Mid-Bronx Desperadoes. Another
group that represents residents who refused to leave the community is the South Bronx Clean
Air Coalition (the Coalition), a vocal grassroots community organization that formed in the
early 1990s to oppose a medical waste incinerator in the South Bronx, using a combination of
legal tactics and neighborhood demonstrations to contribute to the incinerator's eventual
bankruptcy. 226

Health problems related to air pollution have become a serious urban environmental
issue. A 1996 report by the Natural Resources Defense Council (NRDC), using findings from a
study conducted in 1995 by the American Cancer Society and Harvard Medical School,
concludes that diseases caused by "particulate air pollution™ may result in 64,000 premature
deaths each year, and that lifespans of people in the most polluted cities may decrease "by an
average of one to two years." This pollution includes smoke and soot, along with "tiny aerosol
particles formed from gaseous emissions of sulfur dioxide and volatile organic compounds.”
And primary sources of this pollution in the United States include "older, coal-fired power
plants, industrial boilers, and gas- and diesel-powered vehicles."227

Media reports document the claim that asthma, one of the diseases related to air
pollution, has reached epidemic proportions in the South Bronx, with asthma rates "perhaps
eight to 10 times the national average, even higher among children."228 Although these reports
cite indoor air pollution ("cigarette smoke, dust mites, cockroaches, rodents") as the "most
important inner-city characteristic" contributing to the "epidemic,” residents complain that "the

225 Bredlin, "On these sidewalks of New York," p.104.

226 Heves, "Bronx Foes Try to Stop Medical Incinerator,” New York Times, 11/2/91, p.A25; Frankel,
"Raising a Stink Over Incinerator,” USA Today, 8/13/92, p.A6; Fisher, "Judge Temporarily Halts Tests at Medical-
Waste Incinerator,” New York Times, 9/1/92, p.B4; Hennelly, "Bronx Burnout: Bankrupt Medical Waste Incinerator
Goes Up in Smoke," Village Voice, 7/12/94, pp.10-11; Hennelly, "They Speak in the Dark," Village Voice,
3/21/95, p.18.

227 From "Danger in the Air," an online summary of aMay 1996 report by the NRDC, Breath-Taking:
Premature Mortality Due to Particulate Air Pollution in 239 American Cities.

228 Nossiter, "Asthma Common and On Rise in the Crowded South Bronx," New York Times, 9/5/95,
p.Al; National Public Radio report by Melissa Block, "Asthma Victims Choke on South Bronx Pollutants,” All
Things Considered, 5/23/96.
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air is so bad ... it makes them physically ill."229 The South Bronx combines residential
neighborhoods with heavy industry, such as the "waste transfer stations, garbage dumps, junk
yards, recycling centers, a fertilizer plant and a huge sewage treatment facility™ in the Hunt's
Point community alone. Many people blame the borough's economic dependence on waste
recycling for their health problems.230

The South Bronx continues to struggle against poverty and pollution, along with "an
ever-toughening battle against crime and drugs.”231 At the end of a mainly upbeat article in
Smithsonian about the "rebirth” of this community, Patrick Breslin comments that the loss of
jobs was a major factor in the decline of the South Bronx, and that community groups like
Banana Kelly that worked to rebuild and restore services to their neighborhoods now focus on
economic growth. Their efforts concentrate on bringing in projects that will generate jobs, such
as a supermarket and shopping center backed by the Mid-Bronx Desperadoes, and Banana
Kelly's support for the Bronx Community Paper Company.232

After its beginning in 1977 as a tenants' rights group, Banana Kelly has become
"arguably the nation's best-known community development corporation.”233 Banana Kelly
joined with a national environmental organization, the Natural Resources Defense Council
(NRDC), in a proposal to develop a paper recycling plant in the Harlem River rail yard in the
South Bronx. The proposed paper mill would use the cleanest technology available and provide
employment opportunities to the neighboring community. The two organizations' objectives, of
introducing a clean industry and jobs to the South Bronx, address both urban environmental
concerns and economic concerns of residents of this "poorest congressional district in the
country."234

229 |pid.

230 From "Asthma Victims Choke on South Bronx Pollutants," All Things Considered, 5/23/96.

231 Thrush, "Beyond Bricks and Mortar," p.56.

232 Bredlin, "On these sidewalks of New York," p.111.

233 Thrush, "Beyond Bricks and Mortar," p.53.

234 From "Asthma Victims Choke on South Bronx Pollutants,” segment #6 on the National Public Radio

program All Things Considered, 5/23/96; see also Weiss, "Minimum hopes for those lost in the South Bronx," St.
Louis Post-Dispatch, 12/31/95, p.C5.
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The South Bronx Clean Air Coalition filed a lawsuit in 1994 against the DOT, opposing
the proposed change in land use for the rail yard, including the paper mill. Allied with a
Manhattan attorney and railroad buff named John McHugh, representatives of the Coalition cite
increased truck traffic to the proposed paper mill as an added source of air pollution in the
South Bronx and a danger to public health.235 The Coalition and their attorney have enrolled
the concerns over health and air pollution in the South Bronx, as actants in this land use
controversy. They have not contrived their concern, although by focusing solely on truck
exhaust as a cause of asthma, they may have oversimplified that claim in order to strengthen
their legal argument.

Organizational Actors in the Controversy

Three primary actors in this urban environmental controversy, briefly introduced in the
preceding discussion, include the Banana Kelly Community Improvement Association (Banana
Kelly), the Natural Resources Defense Council (NRDC), and the South Bronx Clean Air
Coalition (Coalition) with its pro bono attorney, John F. McHugh. All three groups represent
different constituencies, with the "diverse social, political, and ideological objectives” that
contribute to controversy.236 | include Mr. McHugh in the list of actors because he introduces
his specific concerns about the proposed development of the Harlem River Rail Yard into his
legal representation of the Coalition.

Two other organizational actors, the courts and the media, also played major roles in the
evolving dispute. Descriptions of the primary actors in newspapers and magazines influence the
image they project to the general public. That image has an impact on their membership levels
as well as their ability to convince public and private agencies to provide them with funding or
other support for their projects. The courts provide another stage for airing public disputes, in
which actants like the Coalition, with much less visibility in the media, technically hold equal
standing with their more powerful opponents. The involvement of these two actants is
interwoven into the following description of the major disputants and the land use controversy.

NRDC. Founded after Earth Day in 1970 by two Wall Street lawyers and a group of
recent law graduates from Yale, NRDC is a national environmental organization with staffs of

235 Van Natta, Don Jr., "Mill Sought for Bronx is Blocked: Railroad Buff Delays a Project in Train Yard,"
New York Times, 8/27/95, p.31.

236 See text accompanying note 196.
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lawyers, scientists, and researchers, and offices in New York, Washington D.C., San Francisco,
and Los Angeles.237 NRDC's self-description states:

NRDC is a national nonprofit organization dedicated to protecting the world's
natural resources and ensuring a safe and healthy environment for all people.
With 170,000 members and a staff of lawyers, scientists, and other
environmental specialists, NRDC combines the power of law, the power of
science, and the power of people in defense of the environment.238

A mainstream environmental organization, NRDC's income totalled $25.8 million in
1995, including $14.4 million from membership dues and contributions. The $18.7 million in
expenses for NRDC's 1995 program services included $5.8 million for legal programs, $4.4
million for scientific support, $7.2 million for public education programs, and $428,720 for
"legislative action,” which includes NRDC's lobbying efforts.239 Even these broad budget items
suggest NRDC's "huge agenda™ as an advocate for environmental protection.240 NRDC's board
of trustees includes numerous attorneys, well-known environmentalists such as Laurance
Rockefeller and Robert Redford, and a smattering of members representing business,
agriculture, academia, and medicine.241

One trustee describes NRDC as "a multifaceted organization using every tool we can to
bring about change: the policy process, the media, Congress, the courts."242 NRDC has used
the legal system effectively from its start, when its lawyers represented other groups in
environmental litigation. Later, NRDC expanded into an organization with dues-paying
members, that represents those members in litigation on a wide range of environmental

237 Garland, Twenty Years Defending the Environment, p.10.

238 "About NRDC," Amicus Journal, Spring 1996.

239 Natural Resources Defense Council: 1995 Annual Report, p.27.

240 Garland, Twenty Years Defending the Environment: NRDC 1970-1990, p.13.

241 Garland, Twenty Years Defending the Environment, p.4.

242 |bid., p.17.
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issues.243 |ts legal efforts have resulted in court decisions with massive penalties to industrial
polluters, and input to environmental policy, legislation, and regulation.

In addition to using various printed and broadcast media for its lobbying activities and
public education campaigns, NRDC has impacted policy by publicizing issues directly through
the media. For example, NRDC took its arguments against the use of alar, a carcinogenic
pesticide or "plant growth regulator” used on fruit trees, to the general public through a
broadcast segment on CBS Sixty Minutes244 The resulting outcry led to alar's removal from
the market.245

A 1990 NRDC publication describes the wide range of legal and technical activity
conducted by the 170-member staff. These include:

litigation, lobbying, and ... high-quality policy analysis and research, as well as
public education campaigns ... also innovative demonstration projects ... ranging
from a pilot project of alternative-fuel buses in New York City to ... work
demonstrating energy efficient technology in the Seattle Lighting Design
Laboratory.246

The organization has developed additional programs targeting specific issues. An international
program began in 1973, which an NRDC publication describes as "well before the broader
environmental movement was aware of the global implications of environmental problems."247

NRDC initiated its Urban Program in 1976, to act as an advocate for the urban
environment on issues involving air pollution, mass transportation, drinking water, garbage,
industrial pollution, land use planning. In addition, the Urban Progam anticipated "working in

243 |pid., p.16.

244 Holden, "Apple Growers vs. CBS: TV Wins," Science, v.262, n.5130, p.35.

245 Garland, Twenty Years Defending the Environment, p.55.

246 |bid., p.16.

247 \bid., p.27.
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partnership with what would come to be known as the environmental justice movement."248 A
separate Environmental Justice Initiative began in 1993, demonstrating NRDC's expanded
commitment to confront environmental problems in poor and minority communities.249

The considerable skill and experience of NRDC's environmental advocacy reflects an
effective mobilization of expert knowledge. Staff for each program includes lawyers, and all
programs except for legislative affairs have science and research staff members.250 Consultants
increase the pool of experts supporting NRDC's arguments. At the same time, NRDC focuses
on developing and maintaining membership (175,000 members in 1995251), as a "constituency"
committed to their programs. As one of NRDC's trustees has commented: "If you don't have a
constituency, you're just another "expert," and Congress can choose to listen to you or not. But
if you have constituents, Congress has to listen."”252 NRDC thus combines technical expertise
with "a loyal, educated, committed membership*253 to influence environmental law and policy.

Banana Kelly Community Improvement Association Banana Kelly is a grassroots
community organization, one of numerous organizations that began in New York City's South
Bronx in the late 1970s. In 1977, thirty families living in three tenement buildings on a
crescent-shaped curve of Kelly Street, "known for 50 years as the '‘Banana’,” had begun to repair
them.254 When the city attempted to evict them and demolish the buildings, the families
organized in protest. They "resolutely formed a human chain around their buildings, and with

248 Curvin, "Cities," The Amicus Journal, v.17, n.4, p.35.

249 Adams, "Environmentalism and Justice at NRDC," The Amicus Journal, v.16, n.1, p.2.

250 "NRDC Staff,” The Amicus Journal, v.17, n.4, p.56 (staff "scientists' at NRDC include social
scientists and engineersin addition to natural scientists).

251 NRDC 1995 Annual Report, p.26.

252 Garland, Twenty Years Defending the Environment, p.17.

253 |bid.

254 Bredlin, "On these sidewalks of New York," p.108; Terry, "Dropouts Put Lives and a Building Back
Together," New York Times, 2/20/89, p.D3; Graham and Boyce, "Out of the Ashes: A South Bronx Street Rises
Through the Toil of Poor Homesteaders," Wall Street Journal, 8/22/89, p.A1; Gonzalez, "In the South Bronx, the
Grass Roots Grow Up," p.B1; Thrush, "Beyond Bricks and Mortar," p.53.
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reporters at the scene, the city decided to back down."255 These "urban homesteaders"
continued to work on the tenements after blocking the demolition.256 They "incorporated their
organization as the Banana Kelly Community Improvement Association,” and adopted the
motto "Don't Move -- Improve." 257

From its start as an advocate for tenants' rights, Banana Kelly has become "arguably the
nation's best-known community development corporation™ (CDC).258 According to a 1989
article in the Wall Street Journal, the organization today has a 90-member staff and manages
415 apartments, with a "$22 million budget that includes funds to renovate an additional 333
units."259 The "varied functions of CDCs" such as Banana Kelly include "housing, economic
development and social services."260 An editorial in U.S. News & World Reportcalls CDCs
"the driving force in most reviving poor places because they refurbish housing, restore
enterprise to ruined commercial districts and make life unpleasant for those standing in the way
of progress, from junkies to zoning bureaucrats."261

255 Bredlin, "On these sidewalks of New York," p.108; see also Thrush, "Beyond Bricks and Mortar,"
p.54.

256 Gonzalez, "In the South Bronx, the Grass Roots Grow Up," New York Times, 1/7/93, p.B1.

257 Harris, "Banana Kelly's Toughest Fight," p.34; Bredlin, "On these sidewalks of New York," p.108.

258 Thrush, "Beyond Bricks and Mortar," p.53.

259 Graham and Boyce, "Out of the Ashes," p.A1; for other figures, see Bredlin, "On these sidewalks of
New York," p.108 (managing 45 buildings with 1,000 units; cooperative ownership of another 1,500 units); Harris,
"Banana Kelly's Toughest Fight," New Yorker, 7/24/95, p.35 (managing 52 buildings; real estate holdings over $50
million); Thrush, "Beyond Bricks and Mortar," p.54 (currently own or manage 47 buildings with over 1,000
tenants).

260 Thrush, "Beyond Bricks and Mortar," p.56.

261 Rainie, "The Lessons of BananaKelly," U.S. News & World Report, 6/5/95, p.72.
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In 1991, Banana Kelly joined five other groups in the South Bronx in the
Comprehensive Community Revitalization Program (CCRP), pooling resources and information
about potential funding sources.262 CCRP's first director stated:

We need to recognize that CDCs are going to be the basic structure of service
delivery in inner cities for some time ... Government will continue to cut funding
for all social services. But they have already recognized that the only way to
deliver the remaining services is at the grassroots.263

Banana Kelly "depends on city, state, federal, and private-foundation funds to function."264
Nevertheless, according to one of its officers, "neighborhood revival is built on ... community
self-help that minimizes the role of ‘credentialed professionals."'265

The organization's community development activity does not focus solely on residential
property -- Banana Kelly "also helped build a pediatric health clinic, runs an adult vocational-
training program, and has worked to revive a local commercial strip by providing low-interest
loans for businesses."266 Banana Kelly initiated an "Anti-Crime Drugs-Out Task Force"267 in
1988 and ran "nine community improvement and youth projects” in 1989. One of those projects
was a "Housing Related Enhanced Work Experience Program,” an 11-month job training
program for high school dropouts funded by the New York City Department of Employment.268

Banana Kelly provides a wide range of social services. CDCs often combine economic
and social goals -- "Most are not mere landlords -- they exert influence on nearly every aspect

262 Thrush, "Beyond Bricks and Mortar," p.56; see also Gonzalez, "In the South Bronx, the Grass Roots
Grow Up," p.B4.

263 Thrush, "Beyond Bricks and Mortar," p.56.

264 Harris, "Banana Kelly's Toughest Fight," p.35.

265 Rainie, "The Lessons of Banana Kelly," p.72.

266 Harris, "Banana Kelly's Toughest Fight," p.35; see also Thrush, "Beyond Bricks and Mortar," p.54.

267 Trebay, "Staying Power," Village Voice, v.33, n.43, p.16.

268 Terry, "Dropouts Put Lives and a Building Back Together," New York Times, 2/20/89, p.D3.
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of a tenant's life."269 According to Yolanda Rivera, Banana Kelly's executive director: "We're
not just out to provide a roof and four walls, we're here to stabilize people's lives ... Ultimately
we're out to stabilize a neighborhood."270 Banana Kelly emphasizes training and hiring local
people for its staff, many of whom "live in the buildings they manage."271 Instead of traditional
social workers, "self-trained paraprofessional residents” become case managers who "coordinate
disparate services in all areas of a client's life -- mental health, housing, food stamps, and job
training.272

Banana Kelly actively pursues social concerns for the South Bronx. "From the
beginning, according to Yolanda Rivera, 'the promise was made that the community would be
rebuilt for the people who stayed."273 As they continued to rehabilitate abandoned buildings,
"Banana Kelly ... wanted tenants who had a sense of responsibility. They screened the people
who applied to move into their buildings,"274 and "they are still just about the only local
organization that actively helps tenants roust drug dealers from infested buildings."275

This activist social agenda has drawn criticism, especially for one agressive effort to
screen out potential drug dealers. The board of directors inserted a clause in leases requiring
new tenants "to attend 'values clarification' classes designed to create a hostile climate for
families harboring or supporting dealers. The tactic badly backfired,”" and Banana Kelly
abandoned it after coming under intense pressure for this "betrayal of the fundamental

269 Thrush, "Beyond Bricks and Mortar," p.53.

270 |pid.

271 Bredlin, "On these sidewalks of New York," p.110.

272 Thrush, "Beyond Bricks and Mortar," p.55; see also Bredlin, "On these sidewalks of New Y ork,"
p.110.

273 Bredlin, "On these sidewalks of New York," p.108.

274 |bid., pp.109-110; see also Graham and Boyce, "Out of the Ashes," p.AB.

275 Thrush, "Beyond Bricks and Mortar," p.56.

55



principles upon which the organization had been formed: community empowerment, tenant
organizing, participatory democracy."276

The director of another community development group suggests that Banana Kelly's
problems result from its evolution from a small grassroots group into a large agency "and losing
touch with their tenants.”277 With a "multimillion-dollar budget and 92 employees,” Banana
Kelly acknowledges that its focus has shifted from "old-fashioned organizing" to economic
growth, jobs, and social services. The agency maintains its focus on the community where it
began, anticipating that residents will take on the responsibilities of community organizing and
advocacy.278

In its efforts to bring change to the South Bronx, Banana Kelly has consistently pursued
a strategy of cooperation with other groups and organizations. The Bronx Community Paper
Company proposal continues their policy of "linking social services to ambitious neighborhood
development projects.”279 In addition to the economic boost to the community in the form of
construction jobs and jobs at the paper mill, the proposal contains funding for a community
center, housing for homeless high school students, a day care center, an adult literacy program,
a bookstore, funding of a college endowment for local students, and loan funding for housing
and small businesses. 280

South Bronx Clean Air Coalition. The Coalition is a small grassroots community
organization that came "into being to oppose the Bronx-Lebanon medical-waste incinerator"
that opened in 1992.281 That situation, described by the New York Timesas "a textbook
exercise in grass-roots democracy,"” involved community organization, demonstrations and legal
action by Bronx residents who opposed the "hulking, double-furnace incinerator that was built -

276 |hid.

277 \bid.

278 Gonzalez, "In the South Bronx, the Grass Roots Grow Up," pp.B1, B4; see also Graham and Boyce,
"Out of the Ashes," p.A6; Breslin, "On these sidewalks of New York," p.111.

279 Thrush, "Beyond Bricks and Mortar," p.54.

280 Harris, "Banana Kelly's Toughest Fight," pp.35-36; Thrush, "Beyond Bricks and Mortar," p.54.

281 Harris, "Banana Kelly's Toughest Fight," p.38; see also n.225 and accompanying text.
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- with few people knowing what it was -- in a Port Morris industrial park near the East
River."282

The developers obtained their permit to build the incinerator in 1989, holding only one
public hearing (to meet the minimum legal requirement) after notifying 24 officials and the
Community Board. Only "about two dozen people -- officials and representatives of the
applicants -- attended the meeting, which lasted 35 minutes."283 The regional director of the
State Environmental Conservation Department defended the validity of that hearing, arguing
that the Community Board held the responsibility for informing the community. After
community residents learned about the incinerator and complained, the president of the
company developing the project called their reaction "unfair and divisive," coming "well past
the eleventh hour."284

After learning about the project in 1991, residents conducted five forums to educate the
community about the incinerator. Their children distributed leaflets in Port Morris. Six
hundred people held a demonstration on October 17, 1991 at the construction site and draped a
banner spanning two stories of a neighboring factory "reading 'Stop the Medical Waste
Incinerator' and bearing the garish visage of a screaming skull."285

The developers claimed that the incinerator site was in an industrial area, and that
outsiders had aroused community residents to oppose the project. In fact, many people live
within a 6-block radius around the incinerator, and "Public Schools 27, 30 and 65 were within a
mile, as were several parochial schools.” As to the argument about outside agitation, Alisa
Eilenberg, the woman who began the protest in Riverdale, located four miles from the site, had
studied incinerators and expressed concern about the impact of emissions throughout the Bronx.
Residents feared an increased risk of cancer, based on an estimate by an environmental
consultant they hired.286

282 Hevesi, "Bronx Foes Try to Stop Medical Incinerator,” New York Times, 11/2/91, p.A25.
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A 1994 article in the Village Voicedescribes impacts of the incinerator to explain the
continued opposition by South Bronx residents.

The plant is a disaster not only because it has failed nearly 100 times to limit the
poisons it emits into the air (which it has), or because children in the area are
suffering more respiratory illnesses than usual (which they are), or because there
are allegations that it is financed in part by mob-backed companies (which there
are). The stack is also a disaster because it is bankrupt.287

South Bronx children "suffer one of the highest rates of pediatric asthma and pneumonia in the
country,” and health care providers noted "an increase in the incidence and severity of [asthma]
attacks" after the incinerator began to function.288

Carlos Padilla, a community activist, became one of the most vocal opponents to the
incinerator. "An ex-marine and ex-gang member,” Padilla has spent most of his life in the
South Bronx, where he ran "successful trucking and hospital supply businesses."289 As an
indication of Padilla’'s commitment to the community, he had already gotten arrested for
cleaning up a "rat-infested empty lot" after failing in efforts to identify the person or agency
with responsibility for cleaning it up. Padilla attempted "to establish a viable autoclaving
operation of infectious medical waste as an alternative to incineration,” but incinerator
proponents frustrated his project by distributing leaflets opposing it under the name of a
spurious community organization.290

Their experience with the incinerator left the community feeling "ignored and
betrayed." For example, the city's Industrial Development Agency issued tax-free bonds to
finance the project and waived sales and property taxes, and the state environmental agency
"ruled an environmental impact study unnecessary for the burner's approval.”291 In addition,

287 Henndlly, "Bronx Burnout: Bankrupt Medical Waste Incinerator Goes Up in Smoke," Village Voice,
p.10.

288 |bid., p.11.

289 |bid.; but see Harris, "Banana Kelly's Toughest Fight," p.39, which states that Padilla"had once run a
trucking company and now works at a medical-supply company.”
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Village Voicearticles about the incinerator's bankruptcy raise another concern about the
incinerator, allegations about connections with organized crime.292

This dispute produced unexpected outcomes in the community, as South Bronx
neighborhoods mobilized effectively against a common adversary. The information made
public about the incinerator after its bankruptcy supported residents' concerns about risks to
health from industrial pollution and added to their fears about additional industrial development
in the South Bronx. Groups formed to monitor development proposals and to keep the
community informed. In the South Bronx, Carlos Padilla became a co-founder of the South
Bronx Clean Air Coalition, with a membership loosely composed of residents who had opposed
the incinerator.

At the end of the incinerator dispute, NRDC and Banana Kelly announced their plan for
a recycled paper mill at the Harlem River Rail Yard.293 Despite year-long efforts prior to the
announcement by Banana Kelly and NRDC to inform community residents about the project,
the Coalition objected to potential pollution from the mill's emissions and to the "privatization™
of state-owned property. 294

In this dispute, the Coalition has used tactics very similar to those it used against the
incinerator. After the incinerator's bankruptcy, community members learned that organized
crime provided $600,000 in financing for that project. Burned once, the Coalition has
suggested that Francesco Galesi, the developer from whom NRDC and Banana Kelly obtained a
lease for the paper mill site, has connections to organized crime. Anthony Riccio, the vice
president of Galesi's Harlem River Yard Ventures, characterizes this argument as an ethnic
insult focusing solely on his and Galesi's Italian surnames.295 Nevertheless, community
residents have valid reasons for their "residual rage and suspicion about any outsider coming
into the South Bronx to do anything."296

292 |pid., p.10; Hennelly, "They Speak in the Dark," p.18.
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As a small community group with membership varying according to the degree of
concern over particular proposals, the Coalition has no funding sources and depends on
tenacious leaders such as Carlos Padilla to fight for their issue and influence development
policy in the South Bronx. If a situation requires a visible community response, the leaders can
organize Coalition "members" through an informal communication network. Such an
organizing effort stresses lay expertise of its members, who obtain information needed to
confront suspected polluters. They also accept technical assistance, such as legal expertise to
obtain injunctions, or to press their claims in court.

The Coalition's battle against the incinerator involved an almost spontaneous rebellion
by community residents. Their choice of issues to address as an organization has an impact on
the Coalition's credibility as an effective advocate for clean air in the South Bronx. One current
effort involves a cooperative effort with the city's environmental agency to obtain funding for
sophisticated technical equipment and a technician, to conduct regular tests of air quality in the
Bronx.297 Their opposition to the paper mill may damage the Coalition's credibility in the
community, depending on whether residents agree with their demonization of Banana Kelly and
NRDC as outsiders unconcerned with the quality of life in the South Bronx.

John F. McHugh. John McHugh, the attorney for the Clean Air Coalition, has his own
agenda for the Harlem River Yard. The New Yorkerdescribes McHugh as "a tall, rangy fifty-
four-year-old lawyer and rail advocate known in certain transportation circles as Choo-Choo
McHugh."298 A New Jersey resident, McHugh has a private legal practice in Manhattan.299

Variously described as a "railroad buff" and a "passionate railroad advocate,” McHugh
has argued since 1982 "that the former Harlem Rail Yard should be used solely as a railroad
transportation hub, which he says is badly needed by what is left of New York City's industrial
base.” In addition, McHugh argues that the state granted the 99-year lease to developer
Francesco Galesi at a rate "far below market rent."300 Since his residence lies outside the
affected community, and also out of state, McHugh does not have legal standing to sue the state
of New York on his own behalf. In a process of mutual enrollment, McHugh provided legal

297 From atelephone interview with Carlos Padilla, 6/13/96.

298 Harris, "Banana Kelly's Toughest Fight," p.36.

299 Martindale Hubbell Law Directory, 1991; Van Natta, "Mill Sought for Bronx is Blocked," New York
Times, 8/27/95, p.32.

300 van Natta, "Mill Sought for Bronx is Blocked," pp.31-32.
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representation to South Bronx residents, allowing McHugh to pursue his quest to block any
development of the site unrelated to railroad use.301

McHugh considers New York state's environmental review process inadequate, and
overly susceptible to political and economic pressures for development. He complains that
environmentalists abuse the state's Environmental Quality Review Act in order to thwart
economic development, citing shopping centers and repaving of roads as examples. In the
Coalition's lawsuit against the paper mill, McHugh offered the trial court an alternate
interpretation of that statute. Despite his ambivalence about environmentalism, McHugh's
argument against any industrial development of the Harlem River Rail Yards does reflect
concern about air quality, in its claim that increasing rail freight would decrease truck traffic in
the area, thereby decreasing exhaust emissions that McHugh links to the high rates of asthma in
the South Bronx.302

The Bronx Community Paper Company -- Legal Dispute over Land Use

The Bronx Community Paper Company is a joint effort by NRDC and Banana Kelly to
develop a for-profit paper recycling company in the South Bronx, with "a plant design that
would not employ chlorine and that would otherwise minimize use or creation of toxic
substances."303 A 1994 New York Timesarticle describes the project as "the first inner-city
project of its type in the nation,” and the original plan anticipated ownership of the mill by
Banana Kelly and two paper manufacturers: S.D. Warren, a subsidiary of Scott Paper Company
based in Boston, and MoDo, a Swedish company.304 Table 2 lists varying media descriptions of
the project proposal during a two-year period after the project's announcement on May 6, 1994,

At the time of the project's announcement, John Adams, NRDC's executive director,
said: "We get everything we want: jobs, recycling, a process we like and social equity ... We

301 |bid.; Harris, "Banana Kelly's Toughest Fight," p.37.

302 From phone interview with John F. McHugh, 6/13/96.
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save lots of trees and end the waste of putting a valuable resource into landfills."305 In
exchange for its co-sponsorship and participation, Banana Kelly would pursue its social and
economic agenda for the South Bronx, managing community services and employment training
programs included in the proposal.

Allen Hershkowitz, a senior scientist at NRDC, proposed in 1991 "to put up an
environmentally sound, technologically advanced de-inking and pulp-manufacturing plant ... to
demonstrate that environmentally sound technologies could create long-term jobs."306 The
proposal combines Hershkowitz's expertise on recycling with NRDC's efforts to reduce the
country's reliance on incinerators and landfills, and their environmental justice opposition to
siting incinerators and landfills "in communities inhabited by people of color."

Hershkowitz wanted to develop the project in New York City in partnership with a
community group. NRDC's involvement would include working with that community group to
find paper manufacturers to invest in the project, obtain permits, find a site, and seek
community support. This activist form of environmental justice sought industrial development
that would improve the community, rather than waiting to react to development taking place
without community input.

With a Ph.D. in political economics from the City University of New York and fifteen
years' experience working against polluting industries, Hershkowitz argued that "in the twenty-
first century, business, environmental, and community interests will have to stop fighting with
each other and start working together."307

Traditionally, the environmental movement has expected to mediate our
relationship with business through law. This has to change. Over the last two
decades, we've had to make a lot of unfortunate compromises so that things could
move forward. The fact is, nature doesn't compromise. Environmentalists don't
think of themselves, God knows, as industry builders, and the world doesn't
expect us to act that way, but I'm convinced that's what we have to do.308

305 Holusha, "Pioneering Bronx Plant to Recycle City's Paper,” p.D1.
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Hershkowitz's argument received a practical test as NRDC began to work with business and
community groups on the BCPC project.

A Swedish company, MoDo, the first paper manufacturer to become interested in the
project, offered experience with "environmentally clean de-inking technology," and agreed to
take a portion of the pulp produced by the Bronx company. S.D. Warren, a subsidiary of Scott
Paper Company based in Boston, agreed to take a majority of the pulp, and would participate in
supervising the operations.309 Each paper manufacturer agreed to contribute at least $250,000
in seed money to cover expenses for engineering and economic studies.310

An NRDC legal intern who had worked with Banana Kelly in the past urged
Hershkowitz to meet Yolanda Rivera, Banana Kelly's executive director.311 When they met in
October 1992, Hershkowitz's passion for the project overcame Rivera's initial skepticism about
environmentalists, "who seemed never to have been around to prevent illegal dumps from
coming to her borough."312 After Hershkowitz met with Banana Kelly's board of directors in
December 1992, Banana Kelly sent Hershkowitz a formal request for NRDC to become its
"technical consultant™ for the proposed development in the South Bronx.313

After a year-long search, NRDC and Banana Kelly acquired a site for the project, part of
"the long-abandoned Harlem River railroad yard."314 The Harlem River Rail Yard contains a
total of 96 acres, which the state Department of Transportation (DOT) acquired in 1982.315
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DOT's original plan to rehabilitate the freight yard included environmental impact studies to
assess potential reductions in air pollution and traffic congestion by transferring loaded units
from railroad flatcars to trucks for delivery.316 Economic factors forced DOT to explore
alternative options for the site, and a 1989 study recommended development for mixed use, to
"combine rail transportation with commercially leased warehousing and ancillary activities."317

Four developers responded to DOT's request for proposals to develop the site, and DOT
selected the "multi-use development plan” from developer Francesco Galesi's company, Harlem
River Yard Ventures (HRYV), in April 1990. The HRYV plan dedicated 47 acres to
transportation, including 28 acres for an intermodal freight facility, plus "a 14-acre bulk transfer
facility, ... a 5-acre solid waste transfer facility, ... a waste paper recycling plant and space for
dry and refrigerated warehouses and the New York Wholesale Market.” After a 99-year lease
was signed and approved by the state Comptroller, HRYV took possession of the site. HRYV
included the proposal for the Bronx Community Paper Company in its land use plan submitted
in May 1992. DOT approved HRYV's final environmental impact statement, which included
the land use plan, on May 13, 1994.318

New York City's mayor Giuliani reportedly welcomed the project,319 and it also caught
the attention of the White House.320 Pedro Espada, Jr., the state senator "whose district includes
the mill site,” requested a study from two SUNY professors who teach papermaking technology.
Based on their report, Espada gave his support to the project.321 Banana Kelly and NRDC
continued their public education efforts in the community. For example, Rivera and
Hershkowitz spent months "meeting almost weekly with community groups, often in basements
or projects, to explain their aims and methods."322 Notices about a public hearing held on
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December 9, 1994, appeared five times in local newspapers during late November, and Banana
Kelly also distributed flyers in local projects to publicize that hearing.323

The Coalition and McHugh remained unconvinced. McHugh steadfastly contends that
the state should return the entire site to rail freight use.324 Coalition members make less
consistent arguments, and various media sources have attempted to explain the persistent
resistance by some South Bronx residents. Carlos Padilla makes an environmental justice
argument against what he describes as pressure by outsiders -- non-residents of the South Bronx
-- to impose the paper mill on the community without adequate explanation.325 However, a
report in the New Yorkersuggests an alternate incentive for Padilla. According to that report,
McHugh told Padilla "that if a full-freight yard were to be built on the site he -- Padilla ... --
could be trained to run it."326

Gwynn Smalls, another member of the Coalition, claimed that if Galesi (the developer
of the Harlem River Rail Yards and the mill's landlord) "went away 'the community would run
the yard and everyone would be better off."'327 According to the New Yorkerarticle, Smalls
"spoke in a vague way of more desirable options for local businesses at or near the yard."328
Similarly, in my phone conversation with Carlos Padilla, he described the Harlem River Rail
Yard as "94 acres of land, probably the most prime land for economic development, that would
be the biggest shot in the arm to the city's economic and unemployment problem, but has been
given away to a very powerful and influential man called Francesco Galesi."329

Responding to my question about what the Coalition would prefer to do with the land,
Padilla said "it has to be brought to the table for proper planning,” adding that "if you leave the
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rail yard as a rail yard, you could do other things with it," mentioning parks, recreation and
walkways. Later in the conversation, Mr. Padilla repeated his statement that

the whole battle is really over the 94 acres of land. We're after that lease to be
stopped. Ninety-four acres of probably the most powerful piece of land, that will
help the economy, and take people off public assistance, off the back of
taxpayers and this community -- it's been given away ... The whole area probably
has to be developed, not this section that's going to benefit this very wealthy man
... A 'lot of us out here know what they're doing, and are appalled that they won't
sit down and tell the community what they're doing, and stop lying to them, tell
them what they're going to do. And stop offering these jobs. They know we
need jobs. Stop waving this carrot around. ... And the NRDC, they're not an
environmental group in our community. They are a developer.330

Both observers and participants often cite the rejection of pressure from outside the
community as a reason for the adamant resistance to this project. One project advisor said: "I
think the South Bronx is emblematic of all the broken promises that the government has made
and never come through on ... They don't trust outsiders who promise gold and deliver snake
0il."331 The Coalition had not finished its battle against the medical waste incinerator when
Banana Kelly and NRDC announced this proposal. Along with other incinerator opponents,
Coalition members had received publicity and praise for their efforts, and their suspicions about
the incinerator had been validated. As that battle diminished, they learned of another outside
developer coming into the South Bronx, this time with a paper mill.

In August 1994 this "odd coalition of foes" filed a lawsuit to challenge the lease that
DOT had awarded to Harlem River Yard Ventures, "the mill's landlord."332 Ironically, McHugh
based this lawsuit on the state's Enviromental Quality Review Act, "a piece of legislation that
was put on the books by environmentalists to give communities a greater voice in developments
that affected them."333 NRDC had used the law repeatedly in action against industrial polluters.
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Now their opponents characterized NRDC as the developer,334 which Hershkowitz viewed "as a
perversion of the process."335

Under New York law, people who disagree with a decision of a state agency have four
months after that decision becomes "final and binding" to file a lawsuit challenging it. McHugh
based the Coalition's lawsuit on an allegation that DOT "skewed" the request for proposals for
the Harlem River Yard "to discourage bidders from considering exclusive development of the
site” as a railroad freight yard.336 According to McHugh, the lawsuit met the four-month time
limit by interpreting the final environmental impact statement approved by DOT on May 13,
1994 as the agency's final decision on the land use plan.

On March 16, 1995, a Bronx trial judge "set aside and annulled both the lease ... and the
approval of a land use plan ... pursuant to that lease."337 NRDC and Banana Kelly "were
stunned™ at this judgment, as they had considered the lawsuit "groundless."338 Three law firms
consulted by NRDC had concluded "that the suit would probably be dismissed™ but the trial
judge ruled the lease invalid "on the basis that the state had granted it without properly
considering alternative options for the site.” That ruling "not only chilled the financial team's
efforts to raise money but put the mill's very future in question.” Lawyers for the paper mill and
HRYYV filed a motion for an expedited appeal in mid-March, hoping for a June hearing, because
they feared that a longer delay "would seriously imperil the mill's chances of opening in
1997."339

Both industry investors had recently withdrawn from participation in the project. New
management at the Swedish company, MoDo, considered MoDo's debt its highest priority,
although they remained committed to buying pulp from the Bronx mill and continued to offer
technical consultation to the project. Scott Paper Company had sold the Boston paper
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manufacturer, S.D. Warren, to a South African company that wanted to recover its investment
before making additional financial commitments.340 NRDC and Banana Kelly learned about
S.D. Warren's withdrawal "on the same day they heard they had lost the lawsuit." The appeal
became even more important as they began to recruit new investors.341

At the appeal hearing on June 1, 1995, the visible presence of the disputing parties
differed markedly: "People from Banana Kelly, NRDC, and the Galesi group filled several
rows of the courtroom. Only two of the sixty-seven petitioners showed up, and one had to leave
before the case was heard."342 McHugh "argued passionately for upholding the lower-court
decision™ on the grounds that DOT had not adequately explored the option of rehabilitating the
Harlem River Rail Yard as an intermodal freight facility. The attorney for the paper company
(and chairman of NRDC's board of trustees), Frederick A.O. Schwarz, Jr., argued that if the
court upheld the lower court opinion, it would jeopardize the stability of other government
leases.343

On August 10, 1995, the state appellate court issued a unanimous ruling in favor of
DOT, HRYV, and the Bronx Community Paper Company. Although the lawsuit challenged the
lease under provisions of a state environmental statute, the appellate court stated: "Clearly,
petitioners, in commencing this proceeding, were less motivated by environmental concerns
than by economic, political or other factors."344 They rebuked the trial judge for engaging in
"economic impact analysis, which is an inappropriate basis for review of an environmental
clearance," and for substituting its reasoning for that of DOT, which had rejected the single-use
alternative as less feasible after it "had been fully aired in public debate."345

In addition to accepting the NRDC argument on the merits, the appellate court also
agreed that the trial court should have dismissed the lawsuit as time-barred. They stated that
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the final decision on alternative uses for the site occurred when HRYV and DOT signed the
lease in August 1991, or at the latest the following month when the state Comptroller approved
the lease. The four-month statute of limitations had thus run out long before McHugh filed the
Coalition's lawsuit. 346

Following the appellate court ruling, McHugh denied that the Coalition's lawsuit had
harmed the paper mill project.

"We didn't do this to them -- they did it to themselves," he said. "They could
have put this mill in any number of places -- the Hunts Point peninsula, for one.
But they chose a rail yard for a paper mill, which makes no sense. As a result,
they probably killed themselves off, and that's not very smart."347

McHugh filed a motion to appeal and continued to oppose the projected development. In
December 1995, he stated: "I don't know how this justifies using the last piece of property in all
of New York state west of the Westchester County line that can be developed as a rail
intermodel (sic) as a paper mill. It's ridiculous."348 On December 7, 1995, the New York Court
of Appeals, the state's highest court, denied the Coalition's motion to appeal the appellate court
decision.349

Outcomes of the Dispute

A few days before the Court of Appeals ruling, a New York Timesarticle reported that
the Bronx Community Paper Company had "signed an agreement with the Prins Recycling
Corporation of Fort Lee, NJ, to build and operate a $25 million wastepaper sorting plant” at the
Harlem River Yard site. By December 1995, the plans for the paper mill included the sorting
plant to provide pulp for a $375 million recycling plant. Banana Kelly and NRDC continued
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their efforts to "complete a deal with a paper company" in order to arrange financing for the
main recycling plant.350

By June 1996, "officials" had begun to describe the project as "the largest private-sector
manufacturing plant built in the city since World War I1." State officials approved an
environmental permit for the project, which "would break new environmental ground by using
partly treated sewage water from the city's water treatment plant,” reducing its water costs for
the anticipated three million gallons of water it would use each day, and eliminating its impact
on the city's fresh water supply. New York's governor, George Pataki, announced that the state
would "sell tax-free bonds to secure $75 million in low-cost financing for the project.” In
addition, since the "site is within a state economic development zone and the newly created
Federal Empowerment Zone," the paper mill "will qualify ... for Federal and state benefits
intended to encourage projects in poor areas."351

The project planners had translated the main plant into a newsprint mill, and newspaper
publishers "including Advance Publications, the Gannett Company, News Corporation and The
New York Times Company expressed interest in using the pulp. A new for-profit corporation,
the NYC Paper Mill, was created to obtain additional financing from private investors and run
the paper company. Niilo Hakkarainen, the president of NYC Paper Mill, stated his company
had "raised $20 million in equity capital from paper industry investors," and hoped "to complete
equity raising and other financing before the fall of this year, and begin construction
immediately thereafter."352

In addition to the transformation in the project (described above and in table 2), both
during and resulting from the lawsuit, media reports have translated their description of the
participants to fit more closely the positive outcomes they describe and the venue of the reports.
The discussion that follows cites excerpts from various media accounts, each of which provides
a somewhat different picture of the legal dispute, the land use controversy, and the various
parties involved.

The November/December issue of E Magazine, a popular magazine aimed at
environmentalists, calls the paper mill "NRDC's project” and doesn't mention Banana Kelly by
name. This article also describes opposition to the project as a "smattering of grassroots groups
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and activists" who claimed that NRDC ignored "their concerns about the communal impacts of
sludge and emissions.” It notes the temporary success of the "lawsuit against the state of New
York for leasing the land to the mill's developer,” and the reversal of the trial court verdict on
appeal.353

A New York Timesarticle dated December 4, 1995, credits Yolanda Rivera and Banana
Kelly for the initial idea, stating that Rivera approached NRDC "to help lure nonpolluting
industries to the South Bronx." This article focuses on the Bronx Community Paper Company
as a separate entity "which has been embraced by residents, environmentalists and government
leaders." It doesn't mention the residents in the Coalition who opposed the project, but depicts
that opposition as "a lawsuit brought by a Manhattan lawyer who is a railroad buff,” quoting
McHugh about his interest in the site as a "transportation hub."354

A summary of the project appears in a Spring 1996 article in Environmental Law News
written by a lawyer who "represents BCPC in certain environmental matters.” This report
credits NRDC with the initial idea, stating that "NRDC and Banana Kelly together formed the
Bronx Community Paper Company (BCPC) to develop" the project. According to this version,
BCPC then acted as a separate entity, securing financing "from several major paper
companies,” finding a "suitable site in the South Bronx, a predominantly Latino area," and
preparing an environmental impact statement. The "widespread support” cited for the project
mentions President Clinton, Governor Pataki, and New York City mayor Giuliani. It does not
mention reactions by residents, except as "(s)ome Bronx environmental groups" that "disagreed
with Banana Kelly about the costs and benefits of the project,” and the legal dispute here
involves a challenge "by some who said the site, which had been used many years earlier a a
rail yard, should revert to that purpose.'355

Another New York Timesarticle, dated June 12, 1996, discusses only "the project”
rather than the "Bronx Community Paper Company." This report introduces a new actor, a
newsprint paper mill called the "NYC Paper Company," as the eventual beneficiary of this joint
project of NRDC and Banana Kelly.356 The legal dispute receives peripheral mention: "The
newsprint mill is the successor to a plan to produce de-inked paper pulp on the site, which was
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abandoned last year when two international paper companies withdrew after a delay caused by a
lawsuit."357 The article quotes Allen Hershkowitz on NRDC's role in the project, but mentions
none of the other organizations or individuals involved in the legal dispute. It focuses on
business aspects of the project, only citing support by state officials, including Governor Pataki.

Several months after the legal dispute ended, | interviewed John McHugh and a
representative from each of the three main organizational participants by phone, asking for their
reactions to this dispute and their perceptions about the effectiveness of law in resolving the
underlying land use controversy. Despite their eventual loss in court, John McHugh and Carlos
Padilla both stated that the dispute had not yet ended. McHugh suggested that additional legal
steps exist to challenge the project; Padilla suggested that the project may face demonstrations:
"If this community gets up one morning and says, "We are not going to let you through,” |
assure you, they're not going through."358 Padilla considered the lawsuit "very effective,"
because it gave the Coalition "standing" to participate in decisions affecting the community.359

The next participant who spoke to me was Tim Martin, a Senior Resource Specialist at
NRDC who worked on the project with Allen Hershkowitz. He described the remaining
opposition to the project as a "handful of people™ whom he considers well-intentioned but
misinformed about the environmental controls built into the plans for the paper mill. According
to Martin,

Padilla represents a very small group in the Bronx, and McHugh is a lawyer in
Manhattan. Both of them were involved in a lawsuit against our landlords, and
they ... lost that suit eventually. ... Now they're sort of gadflies ... just trying to
cause people to be uncertain and unclear, and they really don't have ... facts on
their side. ... Really, we're talking about a very small, marginal group of people
that really don't know what they're talking about.360

Martin considers the legal process effective in resolving the specific land use controversy. He
expressed reservations, however, about NRDC's forming similar coalitions with community

357 |pid.

358 From transcript of phone interview with Carlos Padilla, 6/13/96.

359 |hid.

360 From transcript of phone interview with Tim Martin, 6/24/96.
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groups in the future, because of the "hysterical" opposition they encountered in this process of
community outreach.361

Michael Meenan, the Director of Industrial Development at Banana Kelly for the past
six months, had the most positive reaction to the entire controversy. This may reflect Banana
Kelly's lengthy experience with community organizing in the South Bronx and its relationship
with community residents, including members of the Coalition. While Tim Martin at NRDC
expressed dismay at the vehement opposition to the project, Michael Meenan stressed Banana
Kelly's concern with "sensitivity to the environmental impact of creating jobs" in projects such
as the Bronx Community Paper Company. Banana Kelly comes across as an organization
secure enough about its position in the community to form partnerships with groups both inside
and outside the Bronx to pursue economic development that will benefit the community.

According to a New York Timesarticle entitled "Mill Sought For Bronx Is Blocked,"
this legal dispute reinforces a negative stereotype about attempts to resolve environmental
issues.

The difficulties facing the Bronx Community Paper Company illustrate how
even the best-intentioned environmentally sensitive construction projects, backed
by enthusiastic support from neighborhood residents to the Oval Office, can be
stymied. The project's problems have also reinforced the long-held perception
among investors and developers that it is extremely difficult to develop
manufacturing projects in New York City, with its myriad bureaucratic, political
and legal hurdles.362

Another report states that if the mill is built, it will represent a shift in the focus of the
environmental movement to the promotion of economic growth in response to the "'jobs vs. the
environment' debate" resulting from the spotted owl controversy.363

This dispute demonstrates the limitations of dependence on legal technology to resolve
environmental controversies. Although the Coalition's attempt to create a different
interpretation of an environmental statute failed, the delate caused by the lawsuit forced
changes in the project. In a clear example of the environmental movement's expanding focus,
this case pitted an environmental justice claim against an effort to implement the cleanest

361 |hid.

362 Van Natta, "Mill Sought for Bronx is Blocked," p.32.
363 Bradley, "Practicing What They Preach," pp.25, 27.
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possible papermill technology with economic concerns about jobs. NRDC's purpose for the
project was to demonstrate the "'next phase of environmentalism," in which groups like NRDC
would promote, rather than fight, economic development.™364

364 |bid., p.25.
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Table 1 Publications Reporting on the Bronx Community Paper Company and the Parties to the Legal Dispute

Source of Article

Reports on the Bronx Community Paper Company:
New York Times

Environmental Law News

Amicus Journal

New Yorker

Smithsonian

Empire State Report

NRDC: 1995 Annual Report

E Magazine

Date of Articles

6/12/96, 12/4/95, 8/27/95, 5/6/94
Spring 1996

Winter 1996

7124195

April 1995

December 1994

1995

November/December 1995

Reports on the Banana Kelly Community Improvement Association:

New York Times
Environmental Law News
Amicus Journal

New Yorker

Smithsonian

Empire State Report

U.S. News & World Report
Wall Street Journal

Village Voice

Reports on the Natural Resources Defense Council:

New York Times
Environmental Law News
Amicus Journal

New Yorker

Empire State Report
NRDC: 1995 Annual Report
E Magazine

Reports on the South Bronx Clean Air Coalition:
New York Times

New Yorker

Village Voice

USA Today

6/12/96, 12/4/95, 8/27/95, 5/6/94, 1/7/93, 2/20/89
Spring 1996

Winter 1996

7124195

April 1995

December 1994

6/5/95

8/22/89

10/25/88

6/12/96, 12/4/95, 8/27/95, 5/6/94
Spring 1996

Winter 1996

7124195

December 1994

1995

November/December 1995

8/27/95, 9/1/92, 11/2/91
7124195
7/12/94
8/13/92

Reports quoting John F. McHugh, attorney for the Coalition:

New York Times
New Yorker

12/4/95, 8/27/95, 9/1/92, 11/2/91
7124195
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Table 2 Bronx Community Paper Company -- Media Information

Projected Plant Cost:

$485 million [New York Times6/12/96, p.B3]

$400 million [NRDC 1995 Annual Report, p.7]

$400 million [New York Times 12/4/95, p.B3]

$200 million [E Magazine, November/December 1995, p.25]
$280 million [New York Times8/27/95, p.31]

$260 million [New Yorker, 7/24/95, pp.35-36]

$100 million [Empire State Report, December 1994, pp.53-54]

Number of Jobs Created:

"600 permanent jobs and 2,200 temporary construction jobs™ [New York Times6/12/96, p.B3]

"hundreds of badly needed blue collar jobs" [Environmental Law News, v.5, n.1, 1996, p.37]

"hundreds of jobs in the neighborhood"” [ Amicus Journal, v.17, n.4, 1996, p.36]

"700 jobs" [New York Times 12/4/95, p.B3]

""1,000 permanent jobs" [ New York Times8/27/95, p.31]

"nearly 900 full-time jobs for people in the community, and 600 construction jobs while it was being built" [ New
Yorker, 7/24/95, p.36]

""300 jobs" [Smithsonian, April 1995, p.111]

"300 new jobs" [Empire State Report, December 1994, p.54]

"perhaps 300 new jobs" [New York Times5/6/94, p.D1]

Location and Size of Site:

"The 33-acre plant would be built on the site of the old Harlem River rail yard, which has been abandoned for
more than 25 years." [New York Times 6/12/96, p.B3]

"a 19-acre tract just north of Randalls Island ... at the Harlem River Rail Yard, which has been abandoned for 25
years" [New York Times 12/4/95, p.B3]

"seventeen acres of the long-abandoned Harlem River railroad yard, at the southern tip of the Bronx, near the
Triborough Bridge." [ New Yorker, 7/24/95, p.35]

"a 19-acre site in the old Harlem Rail Yard just north of Randalls Island ... Most mills are hundreds of miles from
cities, so we will have a $15-a-ton cost advantage” [New York Times5/6/94, pp.D1,5]

Source of Paper:

"The mill would produce newsprint from waste paper collected by the city's Department of Sanitation and private
sources ... The plant would provide a local market for paper collected by the city and private trash
haulers. [New York Times 6/12/96, p.B3]

"office paper from New York City's trash” [ New York Times 8/27/95, p.31]

"'the urban forest' -- [an estimated] 10,000 tons of paper generated daily by New York City's offices and residences
-- as a source for high-grade pulp” [New Yorker, 7/24/95, p.32]

"the 'urban forest' -- the vast amounts of paper discarded by offices every day” [New York Times5/6/94, p.D1]
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Conclusion

The title of this thesis succinctly states the main ideas it addresses: the limits of law as
technology for environmental policy. The introduction argues in favor of thinking of law as
technology as a feasible topic for STS research. This line of reasoning opens a space for further
study of law from an STS perspective. As the title suggests, however, limits exist to the
effectiveness of legal technologies as tools for environmental policy. Law does not provide
long term resolution for every controversy; instead, legal technology can delay or transform the
policy-making process, as it did in the case of the Bronx Community Paper Company.

Law participates in the complicated process of public policy-making. As a social
technology used in policy-making and analysis, law provides a means to formalize arguments
and restrain often heated disputes. In the preface to Policy for Land: Law and Ethics, Lynton
Keith Caldwell and Kristin Shrader-Frechette state that land use policy inevitably concerns
"human attitudes and behaviors.” They add that although both science and law affect "human
relationships to the land ... [w]hat people believe about their relationships with the Earth takes
the form of ethical conclusions that are expressed in institutions defined by law.365 Law has
become an actant in the social network that produces public policy.

But someone could accept this argument, and still respond: "So what? Does an
examination of legal technology from an STS perspective add anything to legal practice or to
the study of technology?" In my opinion, both law and STS would benefit from an expanded
perspective. As chapter 2 points out, STS practitioners have shown interest in legal issues, but
have not addressed its functions as a social technology.366 | merely suggest here that STS could
widen its focus to include studies of a social technology such as law.

A multidisciplinary perspective such as that of STS could provide lawyers with a
broader set of alternatives to aid their clients. The legal system, like the practice of science,
creates winners and losers.367 Court decisions, statutes, and regulations clarify current rules for
behavior. In corporate and criminal matters, translating established rules to apply to present
situations must remain a gradual process. The economic and criminal justice systems require
stability in the rules they follow in order to function effectively.

365 Caldwell and Shrader-Frechette, Policy for Land, p.viii.

366 See text accompanying notes 139 and 140.

367 See, e.g., Latour, Science in Action; Latour, "lrreductions,” The Pasteurization of France, 1.1.10
(p-160), 3.4.3 (p.204).
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When the legal system identifies winners and losers effectively, a dispute officially
ends. For disputes involving strong opposing beliefs, however, law may provide a necessary but
not a sufficient solution. In environmental disputes, legal technologies often fail to provide
effective means for long-term resolution. As the case study and the previous discussion
demonstrate, opponents on environmental issues have opposing moral commitments and rights
claims, in addition to their differing legal positions. While people have internalized the belief
in punishing criminal activity, we have conflicting beliefs about the best uses of natural
resources.

Resolving environmental disputes requires more flexibility and more informality than
legal technologies provide, because the underlying philosophies of the opponents will not
change with a court ruling or passage of legislation. An effective environmental dispute
resolution process requires moral and ethical components that recognize this inherent instability
in the practice of law, incorporating communication and compromise by the parties to the
dispute.

| contend that the United States public depends excessively upon current legal
technologies to resolve a wide range of disputes. For issues involving criminal or corporate
law, using legal technologies as a means of social control provides practical, reasonable dispute
resolution. As a tool for resolving environmental controversies, however, law has not
demonstrated effectiveness to the same degree, despite the explosive growth in the practice of
environmental law since the 1970s. The discussion in chapter 2 supports the conclusion that
legal action can provide only temporary resolution to environmental controversies, because the
disputing parties have fundamentally different priorities relating to economics and
environmental protection.

In contrast to its effectiveness as a means to maintain control in a complex society, law
has limitations as a technology for social policy. For social policy issues, law provides a
formal, and very expensive, means to settle disputes, but only temporarily.368 In matters
involving strong opposing personal beliefs and rights claims such as the subject of this thesis,
the formal rulemaking of legal technology alters neither beliefs nor actions of the loser,
demonstrated in the environmental context by the continued legal activity (appeals, new court
cases, efforts to change laws and revise regulations) after every "final" legal decision. And in a
period of government retrenchment, with budget cuts at all levels, enforcement practices also
contract, restricting the response only to the most egregious violations.

As different groups incorporate legal tools into their positions and arguments on
environmental issues, environmental law undergoes a process of translation, taking on new

368 See Bardach and Kagan, "Liability Law and Social Regulation,” ch.11 in Bardach and K agan, Social
Regulation: Strategies for Reform, pp.251-253.
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meanings as it applies to different social contexts. When issues become polarized, with sincere
arguments based on economics and ethics from opposing positions on the issue, reliance on
legal technology can result in a policy seesaw, with the dominant position dependent on which
political party currently holds power and how close is the next election. The case study in
chapter 3 provides an example of this limitation in the ability of current legal practices to
resolve environmental controversy.

Chapter 1 reviews the twentieth-century development of environmentalism in the United
States. What began as parallel, and somewhat elitist, concerns with conservation of natural
resources in stark contrast to preservation of wilderness and wildlife, has become a
multidimensional movement addressing urban and economic issues, as well as air, land, and
water quality, and preservation of plant and animal species. As environmentalism has grown, it
has faced strong challenges for ignoring the concerns of the urban poor and minority groups,
and the economic concerns of industries and individuals threatened by the impacts of
environmental regulation. Defending the accumulating policy for this wide range of
environmental issues has required expertise in politics and law, and the environmental
movement has achieved much of its success in those forums.

The case study in chapter 3 gives an example of a response to growing concerns about
urban environments, involving different claims and actors from those in the more traditional
environmental dispute involving preservation of scenic views or species habitats versus
economic development. Environmentalists on both sides of this dispute attempt to make the
urban environment more "livable"” for people. On one side, an established South Bronx
community development organization joined with a national environmental organization in a
project combining economic development with concern for air and water quality. Their
opponents, an activist coalition of neighborhood residents, make an environmental justice
argument against siting a paper mill in their neighborhood.

These conflicting environmental concerns demonstrate the strength of environmentalism
in the United States. Different strands have developed to focus on different aspects of
environmental protection and renewal (local, statewide, regional, national, international issues;
mainstream environmentalism, environmental justice, radical environmental activism). They
have survived over a decade of attacks from industries affected by environmental regulation and
from individuals claiming primacy for property rights; that opposition has even adopted
environmental terminology and claimed concern for the environment, but privilege economics
over preservation of nature. The environmental movement has started to respond by
incorporating economic considerations into their environmental proposals, as the case study
demonstrates.

By no means do | suggest that the environmental movement should abandon legal
technology in pursuit of its objectives. The practice has become entrenched; an environmental
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lawyer has observed that: "In no other political and social movement has litigation played such
an important and dominant role. Not even close.”369 Nor do | consider environmental issues
unique because opposing claims have irreconcilable ethical bases; the abortion issue in the
United States presents a similar impasse. The problem develops when an issue becomes so
emotionally charged that the technology on which we have become dependent can provide only
a short-term resolution, with the "losers™ continuing their battles outside the legal system.370

Suggestions have come from varied disciplines about changing legal technologies in
order to create more lasting resolutions to environmental controversies. Environmental
economists propose strategies to replace the rigid command-and-control practices of regulatory
agencies with more flexible measures, enabling industries affected by regulation to meet
targeted environmental goals without necessarily facing bankruptcy.371 An article in the
Washington Post Magazine proposes replacing the current "bewildering tangle of legislation”
aimed at environmental protection with "ecorealist™ legislation comprised of 3 statutes, "one for
pollution abolition, one for habitat protection, one to control toxic substances.”372 A proposal
from within STS would create a "national land use policy ... consonant with the sophisticated,
technological society that we have created."373

Legal practice changes also, as practitioners translate it into forms that provide more
effective resolutions to disputes. A growing area of legal practice involves alternatives to
litigation, such as negotiation and mediation. The June/July 1996 issue of the Virginia Lawyer,
the state bar journal, includes an article on "Mediation: It's not 'Alternative' Dispute Resolution
Anymore." The cover story for the August 1996 issue of the ABA Journal, "The Lawyer Turns
Peacemaker,"” states: "As adversaries turn from litigation to mediation to resolve differences,
the future will belong to attorneys who can lead the way to common ground.”

369 Getches, "Law," The Amicus Journal, v.17, n.4, p.43.

370 Seethe discussion in chapter 1, the case study in chapter 3, and Helvarg, The War Against the Greens

371 See, e.g., Smith, "Environmental Policy at the Crossroads,” ch.9 in Greve and Smith, eds.,
Environmental Palitics: Public Costs, Private Rewards, p.187; Santopietro and Shabman, "Can Privatization Be
Inefficient? The Case of the Chesapeake Bay Oyster Fishery," Journal of Economic Issues v.26, n.2, p.410;
Bernton, "U.S. to Revanp System for Harvesting Halibut in Alaska,” The Washington Post, 9/29/94.

372 Easterbrook, "Beyond Politics as Usual," The Washington Post Magazine, (4/9/95) p.35.

373 Cadwell and Shrader-Frechette, Policy for Land, p.xiv.
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Similarly, the Summer 1996 issue of Natural Resources & Environment, the journal for
the ABA section on natural resources, energy and environmental law, also focuses on
alternatives to litigation, with articles such as "Collaborative Problem-Solving in
Environmental Dispute Resolution," "Drafting the Effective ADR Clause for Natural Resources
and Energy Contracts,” "Alternative Dispute Resolution in the Department of Justice," and
"Mediation, the Mediator, and the Environment.” The attention given to these translations of
legal technology suggest the desire to produce more long-term solutions to environmental
controversies than the current all-or-nothing litigation-and-regulation system allows.
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Appendix: Telephone Interviews

I completed the following four interviews for the case study included in chapter 3 of this thesis.
The first two people | reached represented opponents of the proposed development, on the day

after an article appeared in the New York Timesthat reported the apparent inevitability of the

paper mill project.

1.

John F. McHugh, attorney for the South Bronx Clean Air Coalition's lawsuit against the
New York State Department of Transportation and the Bronx Community Paper
Company

date of conversation: June 13, 1996

length of time: approximately 40 minutes

comments: Mr. McHugh was responsive to my questions, passionate about his concerns
about restoring the rail freight system in New York City, and angry about the
previous day's news report.

Carlos Padilla, co-founder of the South Bronx Clean Air Coalition

date of conversation: June 13, 1996

length of time: approximately 1 hour

comments: Mr. Padilla phoned me soon after | talked with Mr. McHugh. He expressed
outrage about the New York Timesreport, pride in the Coalition's achievements
in the South Bronx, and derision toward NRDC and Banana Kelly.

After repeated unsuccessful efforts to talk to Allen Hershkowitz at NRDC and Yolanda Rivera
at Banana Kelly, I asked to speak with someone else at each organization who could answer my
questions about the Bronx Community Paper Company.

3.

Tim Martin, senior resource specialist at the New York office of the Natural Resources
Defense Council

date of conversation: June 24, 1996

length of time: approximately 20 minutes

comments: Mr. Martin's manner was arrogant in this conversation. He berated me twice
for not talking to NRDC first. | informed him that | had tried to talk to Allen
Hershkowitz, who had not responded to messages | had left over the preceding
three weeks, or to my attempts to contact him by letter and e-mail. Martin
reminded me that he had responded immediately, and told me to get in contact
with him if | had any more questions. After the interview, | phoned Martin twice
for more information; he did not return my calls.

Michael Meenan, director of industrial development for the Banana Kelly Community
Improvement Association

date of conversation: July 2, 1996

length of time: approximately 20 minutes

comments: Mr. Meenan was both courteous and responsive to my questions.
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